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ORIGINAL. 


In the Supreme Court of the Territory of Hawaii. 
October, 1920, Term. 


No.——. 


EWA PLANTATION COMPANY 
VS. 


CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of 
Hawaii. 


Statement of Agreed Facts. 
SUBMISSION WITHOUT ACTION. 

The undersigned, Ewa Plantation Company, a 
Hawaiian corporation, and Charles T. Wilder, as 
Tax Assessor for the First Taxation Division, 
Territory of Hawaii, being parties to questions of 
difference which might be the subject of a civil 
action in the Tax Appeal Court of said Territory, 
have agreed upon the following statement of facts 
upon which the controversy depends, viz: 

(1) That on the 28th day of February, 1921, 
the said Ewa Plantation Company duly filed with 
the said Tax Assessor its income tax return for 
the year 1921, in manner and form required by law, 
a copy whereof marked Exhibit ‘‘A’’ is hereto 
attached and made a part hereof, whereby it appears 
that the said Company claims that its net income 
for the year amounted to $3,913,638.03 upon which 
there would be payable income taxes amounting to 
$156,545.52. 
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(2) That included in item (19) of Schedule 
‘‘A”’ of said return is an item designated ‘‘Strike 
Claim Settlement $2,324,931.75,’? which said Tax 
Assessor has increased to $2,791,697.72. That the 
facts and circumstances relating to [1*] this 
point are as follows: 

That on or about January 19th, 1920, the Filipino 
laborers of seven sugar plantations on the Island 
of Oahu, including Ewa Plantation, went out on 
strike and there followed on or about the 1st day of 
February, 1920, a strike of the Japanese laborers 
on the same plantation; that said laborers comprised 
almost the entire field and mill forces of said Com- 
pany, and it became necessary in order to carry on 
the plantation to employ strike-breakers and other 
laborers at large expense. That on or about the 
19th day of February, 1920, the Filipinos called 
off the strike so far as they were concerned, and 
the laborers of that nationality resumed their work ; 
that the Japanese laborers continued their strike 
until July, 1920; that the basic wage schedule of 
the sugar plantations in the Territory of Hawaii 
is established through the recommendation of the 
Hawaiian Sugar Planters Association, an organi- 
zation comprising practically every sugar planta- 
tion and mill company in the said Territory, in- 
cluding said Ewa Plantation Company, and in- 
dividuals directly interested in the production of 
sugar; that said Japanese strikers and _ their 
families were maintained by the Japanese planta- 


*Page-number appearing at foot of page of original certified Transcript 
of Record. 
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tion laborers on the islands of said Territory other 
than said Island of Oahu, and since all said planta- 
tion and mill companies were vitally affected by 
the outcome of the said strikes said companies 
decided that the strikes should be handled through 
and by said Association, and that the expense con- 
nected therewith should be borne pro rata by the 
several plantation members of said Association; 
that the demands of both the Filipino and the 
Japanese labor organizations, including a demand 
for an increase of wages, were presented to, and 
rejected by, the said Association; that it was also 
decided [2] by appropriate resolutions adopted 
both by the Hawaiian Sugar Planters Association 
and each plantation company member, to under- 
write all losses incurred by plantations on which 
the strikes occurred by reason of their resistance 
of the strikes; that the losses underwritten were 
later definitely limited to those chargeable to the 
1920, 1921 and 1922 crops, and to net losses to 
other property such as damage to buildings, etce., 
the amount to be determined by the decrease esti- 
mated in taxable net profits arising from or due 
to the disturbed labor conditions prevailing between 
January 19th, 1920, and September 30, 1920, in- 
clusive. It was further decided by said Associa- 
tion and the members thereof that all claims should 
be settled in full, the sugar losses and settlement 
price of sugar being mutually agreed to by both 
the paying and the receiving plantations; that it 
was further agreed that the pro rata basis of 
settlement would be the average tonnage output of 
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each plantation-member of the Association for the 
years 1917-1918 and 1919; that the cost of the 
strikes to the Hawalian Sugar Planters Associa- 
tion was as follows: 

Strike expenses incurred by the As- 


SOCIUG Ole <3 aoe ee ts vr $ 635,959.42 

Plantation strike losses  wunder- 
SULA ie) 0 eae eae ee Oe 11,483,357.88 
$12,119,317.30 


That each plantation-member of said Associa- 
tion, including said Ewa Plantation company, paid 
its pro rata of said $12,119,317.30 on or before 
December 31st, 1920, and the plantations which 
suffered losses on account of said strike received 
$11,483,357.88 on that date; that said Ewa Planta- 
tion Company received in full settlement of its 
said strike losses and its claim to reimbursement 
thereof the sum of $2,791,697.72, this amount being 
made up of estimated losses in taxable profits; [3] 
For the crop of 1920 amounting to $2,324,931.75 ; 

For the crop of 1921 amounting to 133,706.29 ; and 
For the crop of 1922 amounting to — 333,059.68. 

That the said Ewa Plantation Company paid 
as its pro rata share of the said gross loss the sum 
of $721,818.95 and deducted that entire amount 
from its income for the year 1920, as shown by 
said Exhibit ‘‘A’’; that all other plantations con- 
tributed their pro rata of said gross loss deducted 
the entire amount of such contributions or pay- 
ments from their income tax returns for the 1920 
income tax period; that the income tax return of 
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the said Ewa Plantation Company includes the sum 
of $2,324,931.75 only as income for the year 1920. 

Upon these facts it is the contention of the Com- 
pany that the other two amounts, namely; $133,- 
706.29 and $333,059.68 were received on account of 
losses of taxable profits of the crops of 1921 and 
1922, respectively, and should be returned as income 
for those respective years and are therefor not to 
be included in its 1920 return. 

And upon the same facts it is the contention of 
the said assessor that since the money was actually 
received during the 1920 taxation period, whether 
it be regarded as an advance realization of the 1921 
and 1922 crops or otherwise, it should be returned 
as income accruing during the 1920 taxation period. 

(3) That the said contention of said company 
is based upon the facts that prior to the year 1906 
the taxable income of the Company was annually 
determined by ascertaining the difference between 
the gross Income and the disbursements for opera- 
ting and other expenses during the year, but since 
the ruling made by this court in the case of Tax 
Assessor vs. Laupahoehoe Sugar 'Company, 18 Haw. 
206, the sugar plantation companies, including said 
Ewa Plantation Company, consistently have com- 
puted [4] their taxable income on what has been 
termed the crop basis rather than an annual basis, 
that is to say; instead of deducting the said disburse- 
ments from the said gross income the said Company 
has deducted the amounts expended or to be ex- 
pended in the production and marketing of the 
crop harvested during the taxation period, from the 
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proceeds of sales; and that similarly gross income 
has been returned on the basis of the current crop 
and not on receipts from sales during the taxation 
period, and that by this system the receipts from 
the sale of the sugar of the crop of the taxation 
period are returned as the income of the taxation 
period whether such sugar were actually sold with- 
in the preceding year or not. That the said 
‘‘strike losses’’? received by said Company for the 
crops of 1921 and 1922 were the estimated net losses 
in taxable profits on those crops due to the strikes ; 
that net losses in taxable profits were ascertained 
by taking into account the estimated value of sugar 
lost through improper or insufficient cultivation 
due to the strikes, the estimated additional amount 
which would have been required in the production 
and marketing of said sugar, and the estimated 
increase or decrease in all other expenditures on 
said crops due to the strikes. 

In case the contention of said assessor should 
be sustained on this point, the amount of income 
taxes payable by the said Company should be in- 
creased by the sum of $18,670.60 over the amount 
shown by the Company’s said return. 

(4) That said assessor has disallowed a certain 
deduction claimed in Schedule ‘‘B”’ of said return, 
namely, item ‘‘(2) Interest on Mainland and 
Foreign Investments,’? the sum of $52,442.23, 
being the aggregate sum received by said Company 
as interest upon the bonds and notes of foreign 
(mainland) railroad and industrial corporations, 
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and interest upon deposits in mainland [5] banks, 
a schedule whereof marked Exhibit ‘“B’’ is hereto 
attached and made part hereof; that the facts in 
this connection are that ever since the incorpora- 
tion of said Ewa Plantation Company, Castle & 
Cooke, Limited, a Hawaiian corporation, has been 
the general agent at Honolulu of said Ewa Planta- 
tion Company, and during upwards of twenty years 
last past Welch & Company, a California corpora- 
tion having offices in California and New York, 
has been the agent at San Francisco of said Castle 
& Cooke, Limited; that at all times during said 
period the sugar produced by said Ewa Planta- 
tion Company has been sold on the Mainland of 
the United States and the proceeds of sale have 
been received by said Welch & Company, deposited 
in California banks, and credited on its books to 
Castle & Cooke, Limited, for account of said Kiwa 
Plantation Company against which said credit said 
Ewa Plantation Company has drawn from time 
to time as needed moneys required by it for the 
payment of the expenses of its plantation and 
dividends upon its stock; that all said bonds and 
notes were purchased by said Welch & Company 
for the account of said Ewa Plantation Company 
with surplus moneys of the latter so held as afore- 
said by the former company, and the said bonds 
and notes thereafter, until they were sold on the 
Mainland, remained on deposit: with said Welch & 
Company and none of said bonds and notes, or 
the proceeds with which they were purchased, have 
been held in said Territory, nor have they been 
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physically present therein at any time; that at no 
time heretofore has the said assessor, or his pre- 
decessors in office, considered income derived from 
such investments as taxable income, or included 
such in assessing the incomes of corporations or 
individuals under the laws of said Territory. [6] 

Upon these facts it is the contention of said 
Company that the interest accruing from said 
bonds, notes and bank deposits was not taxable as 
income derived from property owned, or business 
carried on in said Territory, or otherwise under 
the laws of said Territory. 

Upon the same facts it is the contention of said 
assessor that said interest upon said bonds, notes 
and bank deposits was and is taxable income of 
said Company. 

In case the contention of said assessor on this 
point should be sustained, the amount of income 
taxes payable by said Company would be increased 
by the sum of $2,097.68 over the amount shown 
by the Company’s said return. 

(5) That said Assessor has disallowed a certain 
deduction claimed in Schedule ‘‘B”’ of said return, 
namely, item ‘‘15-(¢) Loss on Sale Sugar Factors 
Stock’? in the sum of $289,680.00. The facts with 
regard to the purchase, ownership and sale of this 
stock are as follows: 

Said Sugar Factors Company, Limited, owned 
87% of the capital stock of the California and 
Hawaiian Sugar Refining Company, a California 
corporation, which during recent years had pur- 
chased and refined a large proportion of the 
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Hawaiian raw sugar. The stock of said Sugar 
Factors Company was offered to and purchased 
by plantations and persons engaged in the sugar 
industry in Hawaii at its par value of $100.00 per 
share; and the ownership of said stock by said 
plantations and persons entitled them to sell a 
certain proportion of their sugar to said Refining 
Company, and they so sold to the same all of the 
sugar produced by them during the year 1920. Ewa 
Plantation Company purchased 4,828 shares of the 
stock of said Sugar Factors Company at its par 
value during the years 1904-1917, and said stock 
[7] owing to accumulated surplus earnings of the 
said Refining Company, had, on the basis of book 
values, an estimated value of over $240.00 per share 
at the end of the year 1919, but said stock has never 
been offered for sale in the open market and has 
never had any open or stock market quotation 
value. 

Up to the middle of the year 1920 said Refining 
Company had apparently earned a considerable 
profit from its business of the earlier months of 
that year, but shortly thereafter a break occurred 
in the sugar market which resulted in the inability 
of said Refining Company to sell its sugar, while 
at the same time it had on hand large supplies of 
high cost sugars including foreign purchases, and 
was under contractual obligations 1o continue to 
purchase sugar from the Hawaiian planters. In 
consequence, by the Ist of December, 1920, it 
became apparent that said Refining Company 
would suffer a loss of approximately $13,000,000.00, 
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which would wipe out not only its accumulated sur- 
plus but also part of its capital, and place it in a 
precarious financial condition. 

In order that said Refining Company might con- 
tinue in business it became necessary for its stock- 
holders to arrange for additional capital and as its 
principal stockholder was said Sugar Factors Com- 
pany, which was substantially a holding company, 
the principal asset of which was its stock in said 
Refining Company, the burden of arranging for said 
additional capital fell upon the stockholders of 
said Sugar Factors Company. 

In order to effect such arrangements, said Sugar 
Factors Company, as a preliminary step, purchased 
the remainder of the stock of said Refining Com- 
pany and thereby obtained complete control of 
said Refining Company, and it was then decided 
that either additional capital should be provided 
for said Refining [8] Company or that a new 
corporation should be organized to take over the 
assets and liabilities of said Refining Company. 
In order to assist the stockholders of said Sugar 
Factors Company to carry out either of these plans 
and to meet the heavy financial obligations devolv- 
ing upon said stockholders, their agents offered to 
buy their stock in said Sugar Factors Company at 
its appraised value, which was found to be $40.00 
per share, and practically all of said stockholders, 
including Ewa Plantation Company, accepted such 
offers, and Ewa Plantation Company thereupon in 
December, 1920, sold its said stock in said Sugar Fac- 
tors Company to its agent at said appraised value of 
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$40.00 per share and thereby sustained a loss in 
said amount of $289,680.00, that sum being the dif- 
ference between the purchase price of said stock 
at par and the sale price thereof at $40.00 per share, 
said loss being due to the fall in the value of the 
stock of said Sugar Factors Company, Limited, 
by reason of the fall in the value of its principal 
asset its stock in said Refining Company by rea- 
son of said losses of the latter company in the 
latter part of the year 1920. 

Early in the year, 1921, a new corporation named 
the California and Hawaiian Sugar Refining Cor- 
poration was incorporated under the laws of the 
State of California with a much larger capital 
than that of said California and Hawaiian Sugar 
Refining Company, and the latter company there- 
upon sold to new corporation all of its assets, 
subject to its liabilities, in consideration of the 
issuance to it by said new corporation of all of 
the latter’s preferred stock of the par value of 
$2,500,000.00, and all of the common stock of said 
new corporation of the par value of $10,000,000.00 
was offered at par to plantations and persons en- 
gaged in the sugar business in Hawaii in sub- 
stantially [9] the proportion that the sugar pro- 
duced by them respectively bore to the total sugar 
produced by all of them and was purchased by 
them at the par value thereof. 

Upon these facts the Ewa Plantation Company 
contends that said loss is properly deductible in 
computing its net income for the 1920 taxation 
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period and the Assessor contends that it is not a 
deductible loss. 

If the contention of the Assessor should be 
sustained the amount of income taxes payable by 
the Ewa Plantation Company would be increased 
by the sum of $11,587.20 over the amount shown 
by the company’s said return. 

(6) That said assessor has disallowed a certain 
deductible claim in Schedule ‘‘B’’ of the tax re- 
turn, namely, item ‘‘15-(d) Loss on Sale, Miscella- 
neous Bonds,’’ in the sum of $197,824.11. The facts 
in this regard are as follows: 

That the said miscellaneous bonds were pur- 
chased at the times and prices set forth in Ex- 
hibit ‘‘C’’ hereto attached and made a_ part 
hereof; that the market and sale value of said 
bonds fluctuated from time to time during the 
period that the same were held by said Hwa 
Plantation Company; that the said bonds were 
sold in 1920 at their then full market value and at 
a price which was $197,824.11 less than their origi- 
nal cost; and $69,512.98 less than the market 
value of said bonds on December 31, 1919; that 
the said bonds were sold because the Company 
deemed it advisable to sell them in order to pre- 
vent possible greater loss; and that the prices re- 
ceived for said bonds represented the full market 
value thereof at the time they were sold. 

Upon these facts the company contends that 
the said amount of $197,824.11 is a loss within the 
meaning of the income tax statute and is prop- 
erly deductible in computing the net income of 
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said Company, and upon the same facts the tax 
assessor [10] contends that that amount is not 
so deductible, either in whole or in part. 

If the contention of the tax assessor should be 
sustained, the amount of income taxes payable by 
said Company would be increased by the sum of 
$7,912.96 over the amount shown by the Company’s 
said return. 

(7) That judgment may be entered herein by 
the Court assessing the amount payable as in- 
come taxes by said Company in accordance with the 
views of the Court upon the facts herein agreed 
upon. 

Honolulu, Hawaii, April 29, A. D. 1921. 

EWA PLANTATION COMPANY. 
By (Sig.) ROBERTSON, CASTLE & 
OLSON, 
Its Attorneys, 
CHARLES T. WILDER, 
Tax Assessor, 
By (Sig.) HARRY IRWIN, 
Attorney General. 
FREAR, PROSSER, ANDERSON & MARX, 
SMITH, WARREN & STANLEY, 
HENRY HOLMES, 
Of Counsel. 


First Judicial Circuit, 
City and County of Honolulu, 
Territory of Hawaii,—ss. 

Harry Irwin, being first duly sworn, deposes and 
says that he is the duly appointed, acting and 
qualified Attorney General of the Territory of Ha- 
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wali, and that he makes this affidavit for and on 
behalf of Charles T. Wilder, Tax Assessor, one of 
the parties to the foregoing submission; that he 
has read the foregoing Submission of Facts, knows 
the contents thereof; and that the same is true to 
-the best of his knowledge and belief. This depo- 
nent further says that the controversy set forth in 
the said Submission is a real one and that this 
proceeding was instituted in good faith to deter- 
mine the rights of the parties. 
[Seal] (Sig.) THERESA CLARK, 
“Notary Public, First Judicial Circuit, Territory of 
Hawaii. [11] 


== 
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Exhibit ‘‘A.”’ 
EWA PLANTATION. 
Form C 
Territory of Hawai 
DISTRICT OF HONOLULU 
First Taxation Division 
CORPORATION INCOME TAX RETURN 
MS ea! 

Statement of Gains, Profits and Income during the 
Twelve Months Preceding January 1, 1921, of 
Name 
CASTLE & COOKE, LTD. 

Agent for 
EWA PLANTATION 
Agent’s Address, Street and Number 

Agent’s Business Telephone No. 


SUMMARY 
INCOME TAX 
[Use this column} [ Use this column] 
Gross Income St? 90M ot? 22. eee 
Deductions S898 790A LG Se. kin ee 
Net Income eo, JlatGss03 Bo. .ol ee 
Tax 2 per cent S TSO BS .. deee 
SPECIAL INCOME TAX 
Gross Income on er Ae ee Cena, rere 
Deductions Sec ee cee oe 
Net Income oF. ae ec ee 
Tax 2 per cent ce) VOR Oh: eee 


[12] 


Ewa Plantation Company 


16 


gia (oadael a eevee are aisie, sade ‘corsa (ayo titeeeeereestonary (ayttt: errr ear tie SIOOLS HAITI () 
Gre Ge ects «ntact chaperone e SHSsvIon (P) 
rr errr re ae a ie ae eee ae atecee nN IGS.C G08 0.C avons (2) 
SOR OTN eae os 0S ea OO ee avons (4) 
LOL EC 9 Smumumaimm er ER gS A ASIGNVHOUAW (%) ‘ALYAGOUd ATAVAOW AO SHTVS 
eee Mee ae cae 0s6l UVHA AHL PNINAG AASVHOUNd SGNOd AGNV SMOOLS HO SHIVS 
ee SUVAA OML NIHLIM GASVHOUNd ‘SG@IOHASVUAT DNICGNIONI ‘ALVLSa IVAN JO SAIVS 
shini od uc cube CoS U HOR DONS COU URED EH OOe oDOndDHboned Gand Ome s SMOOLS NOILVUOdNOO WOM SANAGLAIG 
COREE TR CGR Micke coo re mt amas” ce ae ean SLNAWLSAANI NOIHOA GNVY GNVWINIVW NO JSHaaLNt 
PEL ACI MR er oo oc gnce si ra SOU 6 GSB 000 Pgs “cee gaa Foe ooo NRE (TVNANAD) LSTWALNI 
OL OGG 69 | ee SALVOIMILYAO AMNSVAUYL SANOE ‘S “fl ‘SGNOd LNGUWNYGAOD NO LSAYaLNI 
Pe ees ee 0 SC 2 SE ae (TVHANGD) SANOD NO LSAUALNI 


sjuep spoipuny spuesnoyy, 
‘GG AIN Ad MOH 


‘JWOONI SsSOUN—.V, ATAGAHOS 


ler! 


(8) 
(2) 
(9) 
(g) 
(¥) 
(¢) 
(3) 
(1) 


iss 
= 


vs. Charles T. Wilder. 


ae oF LO6G1¢ Se 8) oO eR Ae OLE Ce a VS eee ee we TIVLOL 
Cathe SROHETSEO® CITT). SUS) 22 ae cea oe ae 
REMOLERGOD A eo 0 ea qoeaquon Sutpuuy 00 SV AOUNOS ANV WOU GHAINOAY ANWOONI AWHLO TIV 


SLIGOUd TIVONNVY JAHN 
WOU AIVd SLNAWLSAANI a0 SAUNLIGNAdXW YUAHLO INV ‘LNV1Id dO INAWADAVT 
-N& UO NOLLONULSNOO HOF GASN WO GNOW ANV dO LNQOOOV AHL OL GaIMaVO SENNOWV 
ee I er eres Or ee ee a ZNAOOOV HO GNA ANV 
WOUd SHACIOHAYVHS OL FIAVLINAIALSIA YO GCALNAGINLSIG ‘ATAVAVd HO dIvd SENNOWV 


CHpiyeg AWOONI WOU AIAILONGIA LON “LOOV ASNAdxXa OL dayuavHoO SNOLLVNOG 
QO cll ce. O26. NI WIAVAVd XVI IVEACHA UHAOD OL NAOH 0s6T WOUd GALONdAd LNOOWV 
EV ee ae eee tegen O28 RRA AONVHOSNI WYOd NOLLVSNAAILOO 
base Gis Aip Hobie ts jon ae Ron aia eceeenceieraters oa seqeie cin 9 Guenems Teen eae KYOLINUAL GTHL NIHLIM Wo STVINAY SSOUD 
Beers tata series ee ee em Pee 0 ocr ee Cn Gage SO 7G E28 ely ISIOINEAs, 


616. 48TE “OMA AOA GAALNNAOOOVNA SASSVIOW IO ALVNILSAYHINN 
VC eek ia aa gel 38Te ‘ON WOT GALNNOOOVNA Savons dO ALVWILSHAadaNi 


[+t] 


(6T) 


(8T) 


(1T) 
(9T) 
(ST) 
(FT) 
(eT) 
(81) 
(11) 
(OT) 


0 2 a SHOVA G@UIIVIOND (i) 7 Sanne (4)°5 ADVUNLSVd (®) 
‘SNOLLVZIIVAE ALLA (6) 
Lis = © ANVO GAAS (a) PL 6EPS MaLve (Of) “ir eges AGIINLoaTa (3) 
5 6 OO OO Of DG Oncor GOD Oi sO Tt) SIIW Ome ge C10, (ise OAL LE WUVA (J) 


sjuoy poipunyy puesnoyy, 


Ewa Plantation Company 


18 


EOC ORMOUOOP OOOO MRT Suc oy Uo ddooh odo bun soOUHS Dooo oe don daooongneonodoe @, ATOAHHOS NI anos 


SV GHNOLLNAW GNV 036T UVAA AHL ONIUNG GASVHOUNd SGNOG GNV SMOOLS FO LSOO (TT) 


SS tes FTINGAHHOS NI ‘a108s SV 


GAUNOLLNAW GNV 8I6l AONIS CASVHOUNd S@IOHASVAT ONIGNIONI ‘ALVLISA TIVHH AO LSOO (oT) 


MMM aces cu 616L “$8T§ 9d AOA CALNNAOOOVNA SASSWIOW JO ALVWILSAYAGAO (6) 

FSS ei Cl alla ar rad 6I6L SIE ‘OUd WOd GALNNOOOVNDA UVNAS JO DALVWILSANAAO (8) 

es AS oR pew tn (¢ WALI NI GHaNIONI SSHIND) SUSNAdXA YAHLO CNV AONHDV (2) 
VORG Ty aOOme oy) amma) ESS tree (¢ WALI NI GSCNIONI SSHIND) SASNAGXH ONILAMUVN (9) 
GG ORG OLE mean uce O e ae Sea aia Aa (dIVd SAXVL ALYAdOUd DNICGNIONI) dOwO AO “SOO (¢) 

a elbla- 0 4 6:0ocs,auu;eoe  ale-aleta nes o”5Ta a epee oUaTe teagan aca 

-GaHOS NI ¢ WOLI YHACNN NUYALAY NOA HOIHM ‘SMOOLS NOILVHYOdUOO WONT SANACIAIA (F) 
CSoeh a> Gao ie ae 0c6T UVAA AHL ONINNG GIVd ATIVALOV SSANGALAHANI ONILSIXA NO LSAYALNI (8) 
CBG EY coo. <Email SINUWLSHANI NOIMUOT GNV GNVINIVW NO JSAHaLNI (3) 
Oe WD Fy) Biro ueo eso geo da ne oe en a on od jn amen SaNOd INSWNETAOD NO ISTUTENT (D 
suey sSpeipuny spuesnogy, 

‘SNOILAWAXT AGNV SNOILONATa—.a,, TINaTHOS [st] 


19 


vs. Charles T. Wilder. 


puictissss: MT roo 8 TV LOL 

00 Phe GhGk © °° °° "> °°) ee IZ6l NI @AIAVAVd ‘SAXVL Tvedadt Ga.LV NILSH 

OOROUG b hes a: 2 TANASAN GAONVUNSNI YOM ACISV LaS LNNOWV 

RORcEEIge mm (qTvaaaaa) XVL MOOLS ‘dVO 

aoe rc a ea cera (qvUAaGI) XVL SLIdoud ssaoxE 

Ee iii CIE Mee em (Tvuaaaa) XVL ANOONI 

se Ga MR eae CE XVI TNOONI ‘Odds SASNAOTT (q) 

car a a a a CuygL) XVL AWOONI ALUTdOUd (z) 
Geo ie ee re es ATINGAIHOS SIHL AO ¢ “ON Wall NI GHQNTONI LON SASNAOIT GNV SAX Vu 
eee ls eae ores ce a cer Ne oe AMVOOHLEVE Ad (2) 

aceite ee SaNO@ SNOANVITEOSIN PIVS NO ssot (P) 

0) OGL Onn eee en ea SIOOLS SUOLOVA UVNAS AIVS NO SSOT (0) 

ae Ey neem eal ssol maMINES (4) 

wa VG Oe ie ee staga ava (%)—SassoT 
NR en RUN Crna tars Oe Pe) ea ae 2 ee quid WOU DNISIUV SASSOT 
Se ee eo ne wee ee a9Va LXON NO AZINGLI KLNAdOUd ONI 


-JVYNVW NI WO SSANISNd NO DNIANUVO NI GAYANONI ATITIVOLOV SASNAGXA AUVSSHOUN 
g}U90 spoipuny spuvsnoyyL 


[ot] 


(91) 


(eT) 
(FT) 


(eT) 


Ewa Plantation Company 


20 


[zt] 


“yuoulooB[dea Jo esvo ut ydeaxe ‘osuedxe uv SE OIQIZINPIP jou SI SyUOUINAYSUT PUY BHOOG oYIQUOTOS JO 1809 OY T—ALON 


eee eer ee ee th we ee ee tt twee tO wr ew H ero enter eee eoeeeseeeeee eee HF ieee eeereee ceeeenee ee everest reseeeerer revere eorseereteeeeesreeree 
wba wiv ee be © SS wie wise 016 © es 6 © 60 600 © os » 00 8 ss 8 6 6 06 0 8 © ee es 6 ee “eleliee 0 ss eee “lw lsieliviieieie 8) e) 90 6 1/8) 6 "6 0i6iei (ee) 6) «1\#)'+) 6] \eileielielieiwiieiiniinli=) Ssens ieee eee ia 
CeCe OOO wee Bh www HE wee mM Aw OM Se Oe wo OHH OF C6 O06 6 Re 6 Fs oe 6 = (tee wo ee 86s 6 6 6 88 © © eee) 8) v's 8 5)» vie) wi v\ 0 ©) s) si 0) | 4] *)\*)/0)\¢! (6) (e)/-\)<)ela leas 
over e ee eee eee eee oo e eee eee ee ese eeseereeeesee ees ee iseeseerereee Fe oF eee CH eee eseasreseeerssevoesesreesreoeseeeee ees eees 


eae eer ee ee Cee eee we oe he eh ee ee TE Hoo HEE HHH Eo oF HOE ETH HE HO OH OTe Fe eeeereseee FCeerHeee ee eeerereeeresrsereoreseeeEereereeereseeeseees 


Nap LD On Ooo n CoP COnECDOD OC COURDOUO MUM OUOCOOUnoOed ounuoduoGo duunund SoooDonDo eon RODOoM ODDO GCOS OS IAMOd 


‘sostadxq] [euosieg 10 pjoyosnoyy epujout you oq (ATuo sesuedxg ssoursng) 
«Gy, PINGHIHOS NI ¢l ‘ON AFTAQNN LAONOWV dO YNINVW SIAL ISNAdxXa 


21 


vs. Charles T. Wilder. 


[st] ‘OZ6T 


“sTe rIequiesed Surpue pue ‘OZ6T ‘ast ArenUuese Suruurgseq posed ey} ST OF porteyei 910q potsed uorjexe} OTL, 


«Yea OF pied yunowe pue cure oy} pue ,{poted woryexe, Youve Sutmmp posord 
-w9 wosied youve 0} SIeT[Op peipuny xis wey gioul JO woTzesuedmod JO SeTIv[esS Ut pred qunowe ot “UW 
$sqyuomoAoid ut quounumiod uo pepuedxe junowe eqL Wyn 
‘xyeyeredes poyeys Spueprtalp pue sorjiInuue ‘ysereqUT JO qyunoooe WO pred yunowme og, * PIM 
{spueptalp pue setzinuTe ‘qsa1ayUl JO SATSN[VXO uotzeiodi0og qons J0 gosuedxe e4y, :puooeg 
‘agmjyeu io eueu Aue Jo ‘ssoU 
-Isnq JO Spury [[@ TMoIZ pue pEoIgE Jo 9UOY Je opel seTVs Woz uorjzeiodi0g yous Fo sjdreoer ssois Oy, *48TLT 
uInjar yons Jo o}ep ey} Surpodosd yxou ATE qoquieveq surpue porod worjexe} oy} 10F 
giojyeur Surmopoz oy} [Te F° ‘aqirosoid AvW A104TIIOT, OY} FO 19mnsvory, oy} SB wos Yous UL LaVTYO pezamodue Ajnp s}t FO 
uorjeugye 10 4}BO Aq poylsea winger [[NF ® ‘reak yowo ur ‘<renuee Jo shep qsig-Aq11g} 94} PUL SIG 4} ma0M4oq ‘MOISTAIP 
xv} 8}I JO Iossossy OY} OF jopue1 pus exvu [[eys AIOpIIT, 9G} Ut qyoid oz ssoutsnq Zurop woryesr0d10p AIOAT,, 
qeyy soptaoid ‘wemeyY JO SMOrT POsTAoy oF} FO GOST WO!PO9S 
TIVMVH JO AMOLISUSL 


22 Ewa Plantation Company 


Territory of Hawaii, : 
City and County of Honolulu,—ss. 

The undersigned being duly sworn deposes and 
says: That he is - of the ; that he has read 
the foregoing return by him subscribed for and on 
behalf of said and knows the contents thereof; 
that the same is a true, full and complete return, 
and that the facts herein set forth are true to the 
best of his knowledge and belief. 

Sworn to before me this 
A. D. 1921. 


dav of January, 


(Sign your name here before filing.) 


(Deputy Assessor. [19] 
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[Endorsed]: No. 1327. In the Supreme Court 
of the Territory of Hawaii. October, 1920, Term. 
No. ——. Ewa Plantation Company vs. Charles 
T, Wilder. Submission Without Action. Ree’d 
and Filed in the Supreme Court April 29, 1921, at 
3:55 o’clock P. M. Robert Parker, Jr., Assistant 
Clerk. © [22] 
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In the Supreme Court of the Territory of Hawaii. 
October Term, 1921. 


No. 13827. 


EWA PLANTATION COMPANY 
VS. 


CHARLES T. WILDER, Tax Assessor for the First 
Taxation Division, Territory of Hawaii. 
No. 1328. 
HAWAIIAN SUGAR COMPANY 
VS. 


CHARLES T. WILDER, Tax Assessor for the First 
Taxation Division, Territory of Hawaii. 
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Opinion of Supreme Court. 


SUBMISSION UPON AGREED STATEMENTS 
OF FACT. 


Argued January 24, 25, 1922. 
Decided February 28, 1922. 
COKH, C. J.. KEMP and EDINGS, JJ. 
Taxation—Income. 

Where a sum is received by the taxpayers in liqui- 
dation of losses or damage sustained because of 
a laborers’ strike income tax thereon should be 
paid for the year in which the payment is made. 

Same—Same. 

Bonds and stock of mainland municipalities and 
corporations and bank eredits in mainland 
banks held by mainland agents of a local tax- 
payer take the situs of the local owner under 
the maxim mobiha sequuntur personam and 
come within the description of property owned 
in Hawaii and the income therefrom is taxable 
under the laws of this Territory. [23] 

Same—Same. 

The maxim, however, is not of universal applica- 
tion and may yield to the exigencies of particu- 
lar circumstances. 

Same—Siame—Losses sustained on the sale of se- 
eurities—Incurred when. 

Where a taxpayer through the sale of securities 
sustains a loss because of the depreciation in the 
value of the securities the amount of such loss 
may be deducted from the income for the year 
in which the securities were disposed of. 
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Same—Depreciation or exhaustion of leasehold— 
Deduction from income. 

In computing income a proper deduction may be 
made for actual loss incurred during the taxa- 
tion period due to exhaustion of all intangible 
property arising out of its use and employment 
in the trade or business of the taxpayer includ- 
ing any loss by reason of the exhaustion of a 
leasehold by efflux of time if such leasehold was 
actually employed in the business. 

Same—Same—Same. 

The proper course is for the leasehold to be ap- 
praised at the end of each taxation period, and 
based upon that valuation to deduct a proper 
amount for the exhaustion of the leasehold oc- 
curring during the period, this course to be re- 
peated thereafter at the end of each succeeding 
taxation period until the termination of the 
lease. 

Same—Same—Same. 

The value of a leasehold due to economic causes 
will vary and it follows that the amount re- 
quired to amortize the capital investment will 
also change from time to time. [24] 


OPINION OF THE COURT BY COKH, C. J. 

These two causes are here on original submissions 
containing agreed statements of fact—a proceeding 
authorized by section 2381, R. L. 1915, as amended 
by Act 82S. L. 1921. The questions involved in both 
cases are in all material respects parallel and will 
therefore be consolidated and discussed in a single 
Opinion but a separate judgment will be entered in 
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each proceeding conformably to the decision. The 
two plaintiffs above named, to wit, Ewa Plantation 
Company and Hawaiian Sugar Company, are do- 
mestic corporations and the defendant Charles T. 
Wilder is the tax assessor for the first taxation divi- 
sion of the Territory of Hawaii. The controversy 
is in respect to the amount of income taxes due 
from the two plaintiff corporations to the Territory 
of Hawaii in the year 1921 from income received in 
1220) 

The agreed statements of fact are entirely too 
voluminous to be recited here but the questions at 
issue may be summarized as follows: (1) Whether 
the amount received by Ewa Plantation Company 
from the Hawaiian Sugar Planters Association in 
1920 by way of compensation for losses incurred by 
reason of the Jaborers’ strike on the Island of Oahu 
should be accounted for as a whole as a receipt dur- 
ing the year 1920, or may be apportioned to the 
crops of 1920, 1921 and 1922 in accordance with the 
prevailing system of accounting upon the crop 
method; (2) whether interest upon mainland in- 
vestments, including municipal bonds, accruing dur- 
ing the taxation period is taxable income under the 
law of this Territory as applied to the agreed facts; 
(3) whether the amount of loss sustained through 
the sale of shares in the Sugar Factors Company 
during 1920 is deductible as a loss in computing the 
income taxes of the said companies for the year [25] 
1920 under the facts set forth in the submissions; 
(4) whether the amount of loss sustained through 
the sale of mainland bonds sold and realized upon 
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during the year 1920 is deductible as a loss in com- 
puting the income taxes of the said companies for 
the year 1921 under the facts set forth in the submis- 
sions; (5) whether the amount of depreciation in 
value of a leasehold should be allowed as a deduc- 
tion in computing the income tax of the Hawaiian 
Sugar Company for the year 1920 under the law of 
this Territory as applied to the agreed facts. 

As thus categorically classified the several sub- 
jects will be taken up and disposed of except that 
the questions set forth in paragraphs 3 and 4 being 
closely allied and so nearly analogous will be consid- 
ered and determined together. 


STRIKE RECEIPTS. 

The first question concerns solely the Hwa Plan- 
tation Company and grows out of a laborers’ strike 
begun in the early part of 1920 and which ended in 
July of the same year, conducted by the Filipino 
and Japanese laborers employed on the sugar plan- 
tations on the Island of Oahu, the Ewa Plantation 
being among those affected. It appears that the 
Hawaiian Sugar Planters Association, which is 
composed of practically all of the sugar producing 
concerns in the Territory, entered into an agreement 
with the plantations on Oahu by which the latter 
plantations were to resist the demands of the strik- 
ers and at the conclusion of the strike the association 
was to make reimbursement to them for all losses 
sustained by reason of the strike. Following the 
conclusion of the strike it was ascertained that the 
strike losses amounted to $12,119,317.30 made up of 
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$635,959.42 in expenses incurred by the association 
and $11,483,357.88 in losses sustained directly by 
the several plantations on Oahu affected by the 
strike. [26] All of the plantation members of the 
association paid their pro rata of the $12,119,317.30 
on or before December 31, 1920, the pro rata of the 
Ewa Plantation being the sum of $721,818.95. 
The said Ewa Plantation received in full settle- 
ment of its strike losses on its claim for reimburse- 
ment thereof the sum of $2,791,697.72, this amount 
being made up of estimated losses in taxable profits 
as follows: For the crop of 1920, $2,324,931.75 ; for 
the crop of 1921, $133,706.29, and for the crop of 
1922, $333,059.68. The Hwa Plantation in its in- 
come tax return for the year 1920 deducted the said 
sum of $721,818.95 contributed by it as its pro rata 
of the gross losses as aforesaid and returned the 
said sum of $2,324,931.75 only as income for the 
year 1920 on the amount which it received from the 
association as its share of the loss sustained. 
Under these facts it is the contention of the com- 
pany that the other two amounts, namely, $133,- 
706.29 and $333,059.68 were received on account of 
losses of taxable profits on the crops of 1921 and 
1922 respectively and should be returned as income 
for those respective years and therefore were prop- 
erly excluded from its 1920 return. It is the con- 
tention of the tax assessor that since the two last 
mentioned sums were actually received during the 
1920 taxation period, whether they be regarded as 
advance realizations of the 1921 and 1922 crops or 
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otherwise, they should be returned as income accru- 
ing during the 1920 taxation period. 

It is agreed that should the contention of the as- 
sessor be sustained on this point the amount of in- 
come taxes payable by said company should be in- 
creased by the sum of $18,607 over the amount 
shown by the company’s said return. The statu- 
tory pYrovisions bearing upon the questions at 
issue are to be found insection 1305 R. L. 1915 
which provides that the taxation period shall be 
the year immediately preceding the first day of 
January of each [27] vear in which the tax is pay- 
able. Section 1306 R. L. 1915 provides that there 
shall be levied and collected a tax of two per cent 
on the net profit or income above actual operating 
and business expenses derived during the taxation 
period from all property owned and every business, 
trade, employment or vocation carried on in the 
Territory of Hawaii, and section 1307 provides 
that ‘‘in estimating the gains, profits and income 
Olean = * corporation, there shall be in- 
cluded all income derived from interest upon 
notes,’’ ete, ‘‘and all other gains, profits and in- 
come derived from any source whatsoever during 
said taxation period.’’ Section 1307 also provides 
that ‘‘in estimating the gains, profits and income of 
any person or corporation, there shall be included 
* * * the amount of sales of movable prop- 
erty, less the amount expended in the purchase or 
production of the same.’’ 

The company contends that under the para- 
graph last above quoted the several sums received 
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from the Hawaiian Sugar Planters Association 
should not be taken into account for taxation pur- 
poses until and as each crop shall have been sold 
and the net result ascertained. The company relies 
upon the decisions rendered in Tax Assessor vs. 
Laupahoehoe Sugar Company, 18 Haw. 206, and 
in the Income Tax Appeal Cases, 18 Haw. 596, 599. 
In each of these cases it was held that moneys ex- 
pended prior to the taxation period in the produc- 
tion of sugar were deductible, not in the period in 
which the expenditure was made but at the time the 
crop was sold. These decisions we think are in ac- 
cord with the provisions of the statute. In the 
present case, however, we are confronted with a 
different set of facts. It must be borne in mind 
that we are now dealing with a receipt and not an 
expenditure. The amount paid was merely in 
liquidation of an estimated loss or damage sus- 
tained by the company because of the strike. 
Whether this estimate proves to be even approxi- 
mately [28] correct will necessarily depend upon 
many contingencies, but irrespective of that fea- 
ture it is plain to us that the company has not the 
power merely by an arrangement with the Ha- 
waiian Sugar Planters Association, or for the sake 
of harmony in its accounting system or otherwise, 
to convert a sum received by it as compensation for 
damages caused by the laborers’ strike into an 
amount expended in the purchase or production of 
specific growing crops of sugar cane. No such feat 
is sanctioned by the statutes of Hawaii heretofore 
quoted nor by the decisions in 18 Haw., supra, 
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which point out that the amount expended in the 
purchase or production of movable property should 
be carried over from year to year and deducted at 
the period when the property is sold, which merely 
follows the mandate of the statute, but neither the 
sum involved here nor any part thereof was ex- 
pended in the purchase or production of movable 
property and hence the whole amount thereof is in- 
eluded within ‘‘other * * * income * * * 
derived from any source whatsoever during said 
taxation period.’’ And as the payment was made 
during the year 1920 the income tax thereon be- 
came due in the following year as provided by 
statute. 


INTEREST ON MAINLAND SECURITIES AND 
BANK DEPOSITS. 

It is set forth in the submissions that ever since 
the incorporation of the Ewa Plantation Company 
Castle & Cooke, Limited, an Hawaiian corpora- 
tion, has been its general agent at Honolulu and 
during upwards of twenty years last past Welch & 
Company, a California corporation with offices in 
San Francisco, has been the agent at that place of 
said Castle & Cooke, Limited, and at all times dur- 
ing said period the sugar produced by said Ewa 
Plantation Company has been sold on the main- 
land of the United States and the proceeds of sale 
have been received by said Welch [29] & Com- 
pany and deposited in California banks and cred- 
ited on its books to Castle & Cooke, Limited, for 
the account of said Ewa Plantation Company, 
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against which credits said Ewa Plantation Com- 
pany has drawn from time to time as money was 
required by it for the payment of the expenses of its 
plantation and dividends upon its stock; that bonds 
and notes of foreign (mainland) railroad and in- 
dustrial corporations were purchased by said 
Welch & Company for the account of said Ewa 
Plantation Company with surplus moneys of the 
latter so held as aforesaid by the former company 


and the said bonds and notes thereafter until they. 


were sold on the mainland remained on deposit 
with said Welch & Company and none of said bonds 
and notes or the proceeds with which they were 
purchased have been held in said Territory nor 
have they been physically present therein at any time, 
that during the period of upwards of twenty years 
last past Alexander & Baldwin, Limited, an Ha- 
wailian corporation having offices in Hawaii, Cal- 
ifornia and New York, has been the agent of the 
Hawaiian Sugar Company; that the president of 
said Alexander & Baldwin, Limited, was and is in 
charge of its said California offices and other offi- 
cers or employees thereof or representatives of 
said Hawalian Sugar Company with power to effect 
transfers of its stock which is listed on the San 
Francisco stock exchange; that at all times during 
said period the sugar produced by said Hawaiian 
Sugar Company has been sold on the mainland 
of the United States and the proceeds of sale have 
been received by said Alexander & Baldwin, Lim- 
ited, at either one or the other of its said offices 
on the mainland and there credited to the account 
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of said Hawaiian Sugar Company, against which 
said credit said Hawaiian Sugar Company has 
drawn from time to time as money was required 
by it for the payment of the expenses of its plan- 
tation and dividends upon its stock; that bonds of 
certain municipalities on the mainland of the [30] 
United States and of foreign (mainland) railroad 
corporations were purchased on the mainland by 
said Alexander & Baldwin, Limited, for the ac- 
count of said Hawaiian Sugar Company with sur- 
plus moneys of the latter so held as aforesaid by 
the former company and said bonds thereafter un- 
til they were sold by said Alexander & Baldwin, 
Limited, on said mainland were held by it at its 
offices in California or New York and none of 
such bonds have been held in said Territory nor 
have they or said proceeds with which they were 
purchased been physically present therein at any 
time. 

The Ewa Plantation Company and Hawaiian 
Sugar Company, respectively, deducted the inter- 
est arising from these investments as income for 
the year 1920 in its territorial income tax return, 
the amount deducted by the Ewa Plantation Com- 
pany being $52,442.23, and the amount deducted 
by the Hawaiian Sugar Company being $32,659.66. 
Upon these facts it is the contention of said com- 
panies that the interest accruing from said bonds, 
notes and bank deposits was not taxable as in- 
come derived from property owned in the Terri- 
tory of Hawaii or otherwise under the laws of said 
Territory. On the other hand it is claimed by the 
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assessor that said interest upon said bonds, notes 
and bank deposits was and is taxable income of said 
companies under the laws of Hawaii. It is agreed 
that should the contentions of the assessor be sus- 
tained the amount of income tax payable by said 
liwa Plantation Company should be increased by 
the sum of $2097.68 over the amount shown by the 
company’s said return, and that the amount of in- 
come tax payable by said Hawaiian Sugar Com- 
pany should be increased by the sum of $1306.56 over 
the amount shown by the company’s said return. 

In the case of the latter company there is an at- 
tempt to draw a distinction between interest on 
mainland and foreign [31] investments and mu- 
nicipal bonds of mainland cities. We think these 
investments are all on the same plane so far as the 
principles involved are concerned and will be dealt 
with in this opinion accordingly. 

It is regrettable that while the submissions con- 
tain statements to the effect that the proceeds of 
the sales of sugar by the mainland agencies of 
the taxpayers were placed to the general credit of 
the local companies to be drawn against from 
time to time as funds were required by them for the 
payment of their operating expenses, etc., the sub- 
missions are silent respecting the disposition and 
use of the income derived from the mainland in- 
vestments now in question. In the absence of a 
showing to the contrary we are led to assume that 
the income received from these mainland securities 
and bank deposits was dealt with in the same man- 
ner as the proceeds from the sales of sugar. 
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The statute by virtue of which the assessor claims 
the income from these investments is properly tax- 
able as income is section 1306, R. L. 1915. This 
statute reads as follows: ‘‘On corporation income. 
There shall be levied, assessed, collected and paid 
annually, except as hereinafter provided, a tax 
of two per cent on the net profit or income above 
actual operating and business expenses derived 
during each taxation period, from all property 
owned, and every business, trade, employment or 
vocation, carried on in the Territory of Hawaii, of 
all corporations, doing business for profit in the 
Territory, no matter where created and organized; 
provided, however, that nothing herein contained 
shall apply to corporations, companies or associa- 
tions, conducted solely for charitable, religious, edu- 
cational or scientific purposes, including fraternal 
beneficiary societies, nor to insurance companies, 
taxed on a percentage of the premiums under the 
authority of another law.’’ If this statute be 
stripped of the language not material to the cases 
at bar it would read: [382] ‘‘There shall be levied, 
assessed, collected and paid annually a tax of 
two per cent on the net income from all property 
owned in the Territory of Hawaii of all corpora- 
tions doing business for profit in the Territory, no 
matter where created or organized.’’ At the very 
outset counsel for the Territory concede that the 
phrase ‘‘owned in Hawaii’”’ as employed in section 
1306 must be taken as referring to the property 
and not the owner and the final form of the ques- 
tion is, ‘‘Are these bonds and deposits property 


38 Ewa Plantation Company 


in Hawaii,’ and that ‘‘the case stands as though 
the statute read ‘income from property in Hawaii 
owned by the taxpayer.’’’ We are not as ready 
as counsel to accept this construction of the mean- 
ing of the statute. It seems to us that it could be 
strongly argued that the phrase ‘‘property owned 
in Hawaii’’ has reference to the place of ownership 
and not to the location of the property. We are 
referred to the rule that in the construction of a 
statute the language employed should be taken in 
its common and usual signification and we are re- 
minded that if a person were asked, ‘‘What prop- 
erty do you own in the Territory?’’ he would not 
in answering enumerate bonds and notes of for- 
eign or mainland corporations or deposits in for- 
eign or mainland banks. This may be true, but 
on the other hand if the San Francisco agents 
of these corporations were asked in respect to 
the property in question, ‘‘Where are these bonds, 
notes or bank credits owned ?”’ the answer obviously 
would be, ‘‘In the Territory of Hawaii,’’ and that 
answer would be entirely correct. We will not 
pursue this discussion further for the reason that 
even adopting the construction placed upon the 
statute by the parties the result will be the same. 
If it be conceded that the statute refers to the 
income from property situated in Hawaii the position 
of the assessor can [33] only be sustained by in- 
voking the doctrine of the maxim mobilia sequuntur 
personam, that is to say, that movables follow the 
person of the owner. Counsel for the taxpayers 
urge that the maxim has been repudiated in this 


vs. Charles T. Wilder. 39 


jurisdiction by the supreme court in Hackfeld vs. 
Minister of Finance, 3 Haw. 292; Hackfeld vs. 
Luce, 4 Haw. 172, and Estate of Hall, 19 Haw. 531. 
It is further contended that if the maxim is an 
enforceable rule in this jurisdiction yet under the 
circumstances here divulged the bonds, notes, etc., 
have become localized and thus have acquired a 
business situs in San Francisco. Counsel for the 
taxpayers cite many authorities bearing upon the 
question, the leading ones being State Tax on For- 
eign held Bonds, 15 Wall. 300; New Orleans vs. Stem- 
pel, 175 U. S. 309; Bristol vs. Washington County, 
177 U.S. 1383; Union Transit Co. vs. Kentucky, 199 U. 
S. 194; Liverpool & London & Globe Ins. Co. vs. 
Board of Assessors, 221 U. 8S. 346; DeGanay vs. 
Lederer, 250 U. 8. 376. The general trend of these 
authorities is that tangible personal property per- 
manently located in a State other than the domicile 
of the owner acquires a situs and is subject to be 
taxed irrespective of the domicile of the owner 
and any attempt on the part of the State in which 
the owner is domiciled to tax such property is un- 
lawful; that the maxim mobilia sequuntur per- 
sonant is a, legal fiction to be resorted to only when 
convenience and justice require. Jt is further held 
that bonds and other negotiable instruments are 
becoming more and more to be looked upon and 
regarded as property and not merely as evidence of 
debt. The case of DeGanay vs. Lederer is the lead- 
ing case and perhaps the strongest cited in support of 
the position maintained by counsel of the tax- 
payers. In that case certain stocks and bonds is- 


40 Ewa Plantation Company 


sued by Pennsylvania corporations and mortgages 
secured on real estate in the same State were 
owned by an alien resident of France and were in 
the hands [34] of an agent in this country act- 
ing under a power of attorney which authorized 
and empowered the agent to sell, assign and trans- 
fer any of the property and to invest and reinvest 
the proceeds as it might deem best in the manage- 
ment of the business and affairs of the owner. 
The question was whether the income from this 
property was subject to tax under the federal in- 
come tax law of October 3, 1913, as income from 
property owned in the United States by persons 
residing elsewhere, and it was held that it was in 
the following language: ‘‘We have no doubt that 
the securities herein involved are property. Are 
they property within the United States? It is 
insisted that the maxim mobilia sequuntur personam 
applies in this instance, and that the situs of the 
property was at the domicile of the owner in France. 
But this Court has frequently declared that the 
maxim, a fiction at most, must yield to the facts 
and circumstances of cases which require it; and 
that notes, bonds and mortgages may acquire a 
situs at a place other than the domicile of the owner, 
and be there reached by the taxing authority. It is 
only necessary to refer to some of the decisions of 
this Court. New Orleans vs. Stempel, 175 U. S. 
309; Bristol vs. Washington County, 177 U.S. 188; 
Blackstone vs. Miller, supra; State Board of As- 
sessors vs. Comptoir National d’Escompte, 191 U. 
S. 388; Carstairs vs. Cochran, 193 U. S. 10; Scottish 
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Union & National Ins. Co. vs. Bowland, 196 U. S. 
611; Wheeler vs. New York, 233 U. 8. 434, 4389; 
Towa vs. Slimmer, 248 U.S. 115, 120. Shares of stock 
in national banks, this Court has held, for the pur- 
pose of taxation may be separated from the domicile 
of the owner, and taxed at the place where held. 
Tappen vs. Merchants’ National Bank, 19 Wall. 490. 
In the case under consideration the stocks and 
bonds were those of corporations organized under 
the laws of the United States, and the bonds and 
mortgages were secured upon property in Pennsy]l- 
vania. The certificates of stock, the bonds and 
mortgages [35] were in the Pennsylvania Com- 
pany’s offices in Philadelphia. Not only is this so, 
but the stocks, bonds and mortgages were held under 
a power of attorney which gave authority to the 
agent to sell, assign or transfer any of them, and to 
invest and reinvest the proceeds of such sales as it 
might deem best in the management of the business 
and affairs of the principal. It is difficult to con- 
ceive how property could be more completely lo- 
calized in the United States. There can be no ques- 
tion of the power of Congress to tax the income 
from such securities. Thus situated and held, and 
with the authority given to the local agent over 
them, we think the income derived is clearly from 
property within the United States within the mean- 
ing of Congress as expressed in the statute under 
consideration. ”’ 

It is worthy of note that in the DeGanay ease the 
Court emphasized the fact that the stocks, bonds 
and mortgages were held in Pennsylvania under a 
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power of attorney which gave authority to the 
agent to sell, assign and transfer any of them and 
to invest and reinvest the proceeds of sale as it 
might deem best in the management of the business 
and affairs of the principal. No such situation 
exists in the cases at bar. The mainland agents of 
the taxpayers were apparently clothed only with 
authority to purchase and hold the securities and 
as the income thereon was received to place the 
same to the credit of their principals to be drawn 
upon from time to time as money was required for 
the payment of the expenses of their plantation 
and dividends upon their stock. These securities 
therefore were not localized nor did they enjoy a 
business situs such as is referred to in the DeGanay 
case. But even in that case, while the Court held 
that they were subject to the federal income tax 
law because of their local situs within the United 
States, the Court did not infer by that that the 
income thereof would not have been taxable at the 
domicile of their owner; and the same may be said 
of the [86] income from the securities now in 
question. The mere fact that such income might 
be taxable in Hawaii under our local statute is no 
authority for holding that the same income might 
not be taxed in the State of California under the 
income tax laws of that state, for liability to taxa- 
tion in one State does not necessarily exclude liabil- 
ity in another. Kidd vs. Alabama, 188 U. 8. 730, 
732; Hawley vs. Malden, 232 U. 8.1, 138. Kirtland 
vs. Hotchkiss, 100 U. S. 491, is a case concerning 
Illinois bonds secured by a deed of trust upon prop- 
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erty situated in the latter State. Im that case the 
Court held that the debt ‘‘although a species of in- 
tangible property may for the purposes of taxation, 
if not for all others, be regarded as situated at the 
domicile of the creditor. It is none the less prop- 
erty because its amount and maturity are set forth 
in a bond. That bond, wherever actually held or 
deposited, 1s only evidence of the debt, and if de- 
stroyed, the debt—the right to demand payment 
of the money loaned with the stipulated interest— 
remains. Nor is the debt, for the purposes of tax- 
ation, affected by the fact that it is secured by 
mortgage upon real estate situated in Illinois. 
* * * The debt then having its situs at the cred- 
itor’s residence, both he and it are for the purposes 
of taxation within the jurisdiction of the State.’’ 
The general principles laid down in the Kirtland- 
Hotchkiss decision are referred to in Fidelity & 
Columbia Trust Co. vs. Louisville, 245 U. S. 54, at 
09, as affirming and assuming to be the law in every 
subsequent case, citing Bonaparte vs. Appeal Tax 
Court, 104 U. S. 592; Pullman’s Palace Car Co. vs. 
Pennsylvania, 141 U. 8. 18, 29, 31; Savings & Loan 
Society vs. Multnomah County, 169 U. S. 421,481; 
New Orleans vs. Stempel, supra; Liverpool & Lon- 
don & Globe Ins. Co. vs. Assessor, supra. 

And finally the principle involved was again passed 
upon in the late case of Maguire vs. Trefry, 253 U. 
S. 12. This is not only a most recent case but is 
we think the controlling authority. [37] The 
question in that case was whether the income re- 
ceived by the beneficiary from a trust estate con- 
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sisting of bonds and equipment certificates held and 
administered by the trustee in another State is tax- 
able by the State of the beneficiary’s domicile. The 
question was answered in the affirmative. It ap- 
pears that the beneficiary resided in the State of 
Massachusetts and was taxed upon income from a 
trust created by the will of one Matilda P. McAr- 
thur, formerly of Philadelphia. The securities con- 
sisting of bonds of other corporations and certain 
certificates of the Southern Railway Equipment 
Company were held in the possession of the trustees 
in Philadelphia and the trust was administered 
under the laws of the State of Pennsylvania. The 
tax commissioner of the Commonwealth of Massa- 
chusetts attempted to levy a tax upon the revenues 
derived by the beneficiary from said securities 
under the income tax statute of that State. In its 
opinion the Court says: ‘‘It is true that in some in- 
stances we have held that bonds and bills and notes 
although evidences of debt have come to be re- 
garded as property which may acquire a taxable 
situs at the place where they are kept, which may 
be elsewhere than at the domicile of the owner. 
These cases rest upon the principle that such in- 
struments are more than mere evidences of debt, 
and may be taxed in the jurisdiction where located 
and where they receive the protection of local law 
and authority. * * * At the last term we held 
in DeGanay vs. Lederer, 250 U. S. 376, that stocks 
and bonds issued by domestic corporations, and 
mortgages secured on domestic real estate, although 
owned by an alien nonresident, but in the hands of 
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an agent in this country with authority to deal with 
them, was subject to the Income Tax Law of Octo- 
ber 3, 1913, 38 Stat. 166. In the present case we are 
not dealing with the right to tax securities which 
have acquired a local situs but are concerned with 
the right of the State to tax the beneficiary of a 
trust at her residence, although the trust itself may 
be created and administered [38] under the laws 
of another State. In Fidelity & Columbia Trust 
Company vs. Louisville, 245 U. 8. 54, we held that 
a bank deposit of a resident of Kentucky in the 
bank of another State, where it was taxed, might 
be taxed as a credit belonging to the resident of 
Kentucky. In that case Union Refrigerator 
Transit Co. vs. Kentucky, supra, was distinguished 
and the principle was affirmed that the State of the 
owner’s domicile might tax the credits of a resident 
although evidenced by debts due from residents of 
another State. This is the general rule recognized 
in the maxim mobilia sequuntur personam, and jus- 
tifying, except under exceptional circumstances, the 
taxation of credits and beneficial interests in prop- 
erty at the domicile of the owner. We have pointed 
out in other decisions that the principle of that 
maxim is not of universal application and may 
yield to the exigencies of particular situations. 
But we think it is applicable here. It is true that 
the legal title of property is held by the trustee in 
Pennsylvania, but it is so held for the benefit of 
the beneficiary of the trust and such beneficiary 
has an equitable right, title and interest distinct 
from its legal ownership. * * * It is this prop- 
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erty right belonging to the beneficiary, realized in 
the shape of income, which is the subject matter of 
the tax under the statute of Massachusetts. The 
beneficiary is domiciled in Massachusetts, has the 
protection of her laws, and there receives and holds 
the income from the trust property. * * * The 
ease presents no difference in principle from the 
taxation of credits evidenced by the obligations of 
persons who are outside of the State which are 
held taxable at the domicile of the owner. Kirtland 
vs. Hotchkiss, 100 U. 8S. 491.”’ 

This case is important for here in the last word 
upon the subject the Supreme Court of the United 
States has not only adopted and applied the maxim 
mobilia sequuntur personam but has [389] di- 
rectly reaffirmed the decision in Kirtland vs. Hotch- 
kiss. In Union Transit Co. vs. Kentucky, supra, 
the Court points out that stocks, bonds, notes and 
choses in action are classified as intangible property 
and a clear distinction is drawn between that kind of 
property and tangible personal property such as 
railway cars having a situs of their own and taxable 
only in the territorial limits of that situs. But 
with intangible personal property such as stocks, 
bonds and bank credits the rule ordinarily is differ- 
ent. This class of property takes the situs of the 
domicile of its owner by virtue of the maxim mobilia 
sequuntur personam, except under unusual circum- 
stances which do not exist in the cases at bar. 

The further point is made by counsel for the tax- 
payers that the local supreme court in the three Ha- 
walian cases supra has repudiated entirely the 
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maxim mobilia sequuntur personam but with this 
we cannot agree. Some of the expressions made 
use of would perhaps lead to that inference but 
after a careful review of those opinions, taken in 
the light of the law and facts involved, we conclude 
that the most that ought to be said of them is that 
the Court merely intended to hold, as the Supreme 
Court of the United States has since held in Ma- 
guire vs. Trefry, supra, that the maxim is not of 
universal application and may yield to the exigen- 
cies of particular circumstances. 

And finally it is urged that ‘‘at no time hereto- 
fore has said assessor or his predecessors in office 
considered income derived from such investments 
as taxable or included the same in assessing the in- 
comes of corporations or individuals under the laws 
of the Territory” and that the rule of contempora- 
neous construction should be given great weight 
by this Court. The rule is that the contemporaneous 
‘construction of a statute by those charged with its 
execution, especially when it has long prevailed, is 
to be [40] regarded as a legitimate aid to statu- 
tory construction and is entitled to most respectful 
consideration and should not be disregarded or 
overturned except for cogent reasons. See United 
States vs. Moore, 95 U. S. 760, also United States 
vs. Johnson, 124 U. 8. 236, at 253, and authorities 
there cited. But the rule which gives determining 
weight to contemporaneous construction put upon 
a statute by those charged with its execution ap- 
plies only in cases of doubt and ambiguity. Courts 
will ordinarily make use of the contemporaneous 
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construction of a statute by executive and adminis- 
trative officials as an aid to interpretation but an 
erroneous construction can never be binding upon 
the judiciary. 

We conclude that the income in question was and 
is taxable as now claimed by the assessor. 


LOSS ON SUGAR FACTORS STOCK AND 
MAINLAND BONDS. 

The material facts are that during the years 
1904-1917 the Ewa Plantation Company purchased 
4,828 shares of the stock of the Sugar Factors Com- 
pany paying therefor the par value of $100 per 
share. The stock thereafter declined in value and 
finally in the year 1920 the plantation company sold 
its entire holdings in said stock at $40 per share, 
thus sustaining a loss of $289,608. The same facts 
exist in relation to the case of the Hawaiian Sugar 
Company except that the number of shares in- 
volved was 1770 and the loss was $106,200. The 
taxpayers claimed these respective amounts as 
proper deductions from gross income in ascertain- 
ing the net profits for income tax purposes during 
the taxation period ending December 31, 1920. The 
statutory provisions applicable are found in sec- 
tions 1306 and 1307, R. L. 1915, and section 1 of 
Act 157, S. L. 917 amending section 1308, R. L. 1915. 
Section 1308 as amended prescribes the manner of 
computing the income of corporations for taxation 
purposes and specifically permits the deduction 
[41] therefrom of ‘‘all losses actually sustained 
during the taxation period next preceding incurred 
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in trade or arising from losses by fire not covered 
by insurance or losses otherwise actually incurred.’’ 

Counsel for the Territory concede that the trans- 
actions consisting of the purchase and sale of this 
stock resulted in losses in the above amounts to the 
two companies and they further concede that these 
losses have been actually sustained or actually in- 
curred by the two companies as distinguished from 
losses which are merely conjectural or estimated ; but 
they make the point, which they rely upon exclu- 
sively, that the losses were not sustained within the 
taxation period now in question, which was the eal- 
endar year 1920. They point out that the statute 
expressly provides that all losses actually sustained 
must be sustained during the taxation period pre- 
ceding January 1 of the year in which the tax is 
imposed. They assert that the stock fluctuated in 
value from time to time between the date of the 
purchase and the date of sale and that the losses 
which the sales demonstrated and fixed in amount 
were the result of the entire transaction covering 
the whole period of years in which they were held, 
and from these facts they draw the conclusion that 
the losses are not attributable to any one year of 
that series; that while the losses were ‘‘ascertained”’ 
at the time of the sale, to wit, in 1920, they were 
not ‘‘sustained’’ in that year. 

The three leading cases relied upon by counsel 
for the Territory are In re Taxes Pacific Guano & 
Fertilizer Co., 16 Haw. 552; Appeal of J. B. Castle, 
18 Haw. 129, and Gray vs. Darlington, 15 Wall. 63. 
In the Pacific Guano case the taxpayer in 1894 paid 
$85,000 for all of the Laysan Island guano rights 
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in the belief and upon the advice of experts that 
there were about 85,000 tons of guano on the island. 
In 1903 the company discovered that there 
was [42] only about half of the anticipated 
amount of guano on the island and during that tax- 
ation period the company wrote off $50,000 to ac- 
count of profit and loss and claimed that amount 
to be a loss deductible from its income for that 
year. It was held by this Court that ‘‘the loss 
which was finally ascertained upon the termination 
of that business did not occur at the time when it 
was learned that the guano supply had failed, but 
it occurred when the purchase money was paid,”’ 
and the Court proceeded to say: ‘‘In one sense a 
loss is made at the time when one learns that he has 
not got what he thought he had. In another sense, 
and as we think in the meaning of the statute, 
there is in such case no actual loss other than re- 
sults from an unfortunate investment at the out- 
set.”’ With that opinion we are in entire accord. 
But in the present case we are dealing with cor- 
poration stock which for a series of years following 
its purchase had fluctuated. It was held during the 
entire time by the purchaser and finally sold at the 
then prevailing market price. The losses it seems 
to us were sustained or incurred at the time of the 
sale. If that were not true the loss incurred by the 
purchaser of this class of property which was held 
over a number of years and during the period of a 
fluctuating market could never be determined for 
the simple reason that it could not be ascertained at 
what particular period the loss actually occurred. 
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The courts have universally adopted the reason- 
able, and we might add the only fair, method of 
computing the loss, and that is by taking the dif- 
ference between the cost price and the amount real- 
ized at the date of sale, and if the latter amount is 
less than the former then the loss is reckoned as 
having been sustained at the date of sale. <A cor- 
poration possessing securities such as stocks and 
bonds will not be allowed to deduct from gross in- 
come an amount claimed as a loss on account of 
shrinkage in value of such securities through mar- 
ket fluctuations but will in such cases be al- 
lowed [43] any loss actually suffered when the se- 
curities are disposed of. 

The decision of this Court In re Appeal of J. B. 
Castle, supra, asserts a mere conclusion, entirely de- 
void of any reasons therefor except that it is based 
upon the decision in Gray vs. Darlington, supra, a 
ease involving the construction of the Revenue Act 
of 1867 (14 Stat. 477, c. 169). 

The United States Supreme Court in a recent de- 
cision (Hays, Collector, vs. Gauley Mountain Coal 
Co., 247 U. S. 189) distinguished the corporation 
excise tax act of August 5, 1909, from the act of 
March 2, 1867, under which Gray vs. Darlington was 
decided, and held that where property is sold by a 
corporation at an advance over the original purchase 
price the amount of the advance must be deemed. 
to be a gain or profit for the purpose of com- 
puting income for taxation under the federal 
statute. See also Merchants’ Loan & Trust Co. vs. 
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Smietanka, decided by the federal Supreme Court 
March 28, 1921, and Holmes, Fed. Taxes, p. 632. 

In October, 1913, Congress enacted an Income Tax 
Act which provided that in case of persons there 
should be deducted from gross income in arriving 
at taxable income ‘‘losses actually sustained during 
the year incurred in trade or arising from fires, 
storms and shipwrecks not compensated for by in- 
surance or otherwise,’’ and in the case of corpora- 
tions it was provided that there should be deducted 
‘fall losses actually sustained within the year and 
not compensated as insurance or otherwise.’’ The 
treasury department through regulations issued by 
it took the position in respect to this act as well as 
subsequent acts containing similar language that 
where a corporation possesses securities such as 
stocks and bonds it cannot be allowed to deduct from 
gross Income any amount claimed as a loss on account 
of the shrinkage in value of such securities through 
fluctuations on the market or otherwise, [44] the 
only losses to allowed in such cases being those 
actually suffered when the securities mature or are 
disposed of. 

There are several subsequent treasury depart- 
ment regulations to the same effect, the latest one 
called to our attention being Article 44, Regulations 
451, April 7, 1919, which reads: ‘‘Shrinkage in 
securities and stocks. A person possessing securi- 
ties such as stocks and bonds cannot deduct from 
gross income any amount claimed as a loss on 
account of the shrinkage in value of such securi- 
ties through fluctuations in the market or other- 
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wise. The loss allowable in such cases is that 
actually suffered when the securities mature or 
are disposed of.’’ The decisions and rulings 
promulgated by the treasury department are of 
course not binding upon the Court but as indicated 
supra they are entitled to consideration. These 
rulings are significant when considered in light of 
the fact that the language of the federal statute is 
no broader or more comprehensive than the terri- 
torial statute now under consideration. 

There is a dearth of federal judicial authority on 
the question before us, due no doubt to the fact 
that the federal Government has uniformly acqui- 
esced in the position here assumed by the taxpay- 
ers and which we deem to be the only fair and prac- 
ticable method of ascertaining losses of the nature 
involved. It is a notorious fact that during the last 
decade all stocks and bonds throughout the world 
have violently fluctuated with the greatest fre- 
quency, often changing in value from time to time 
with kaleidoscopic rapidity. This fact alone would 
render it impossible to determine the actual time 
at which the losses were sustained by the taxpayers, 
if the method of ascertaining those losses proposed 
by counsel for the assessor were adopted, and would 
deprive the taxpayers of the benefit of deductions 
from gross income caused by losses which it is con- 
ceded they actually sustained. [45] 

All that has been said respecting the losses suf- 
fered by the taxpayers on the Sugar Factors Com- 
pany stock applies with equal force to their losses 
in respect to the various railroad, industrial, mu- 
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nicipal and United States bonds, and sold as afore- 
said in 1920. 

We therefore hold that the losses sustained by 
the taxpayers through the sales of stocks and bonds 
referred to in the third and fourth paragraphs 
above, realized upon during the year 1920, amount- 
ing in the case of the Ewa Plantation Company to 
$487,432.11, and in the case of the Hawaiian Sugar 
Company to $268,431.78, are deductible as losses 
in computing the income taxes of said respective 
companies for the year 1920 under the facts set 
forth in the submission herein, 


DEPRECIATION OF LEASEHOLD. 

This controversy affects only the Hawaiian Sugar 
Company. It appears in the submission that the 
company’s plantation is situated entirely upon 
leasehold lands which are covered by a single lease. 
The lease was executed for a term of fifty years 
from January 1, 1889. The lease as originally exe- 
cuted by Gay & Robinson as lessors was made to one 
W. R. Watson as lessee, who in the same year as- 
signed the same to the Hawaiian Sugar Company 
for the consideration of $50,000. It appears that 
the leasehold interests were carried on the books of 
the company at that figure, less an annual amount 
written off for depreciation, until 1899 when a re- 
appraisement was made of the property of the com- 
pany and the value of the leasehold was fixed at 
$300,000. This leasehold was from that date car- 
ried on the books of the company until 1902 when 
$8,333 was written off for depreciation, leaving a 
balance of $291,667, and thereafter the sum of 
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$8,101.86 was written off each year until 1920, this 
being the amount which if [46] written off each 
year from 1902 would amortize the said sum of 
$291,667 at the time of the expiration of the lease, 
to wit, December 31, 1938. During this entire pe- 
riod and until the passage of Act 157, S. L. 1917, 
which became effective April 27, 1917, depreciation 
or exhaustion was not an allowable deduction under 
the laws of the Territory and no item for deprecia- 
tion or exhaustion was claimed by the company in 
respect to said leasehold until it filed its tax re- 
turn for the year 1917 when it claimed and was al- 
lowed among other items the sum of $8,101.86 as 
depreciation of said leasehold. Deductions of a like 
amount were also claimed and allowed for each of 
the two succeeding years, to wit, 1918 and 1919. In 
the year 1919 the company for federal income tax 
purposes reappraised and revalued the leasehold 
in question fixing the amount of the value thereof as 
of March 1, 1918 (the effective date of the federal 
statute), at the sum of $2,069,134.58, in addition to 
the balance which it estimated would remain on 
the purchase price of $50,000 of said leasehold 
after deducting therefrom as depreciation at the 
rate of $1001.64 every year for the then unexpired 
portion of the term of said leasehold, the latter 
being then estimated as the proper amount to write 
off from such purchase price in order to amortize 
its entire amount by the date of the expiration of 
the lease. The company in order to amortize said 
value of the leasehold as of March 1, 1913, by the 
date of the expiration thereof, and in making its 
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return for the year 1920, deducted therefrom on 
account of the depreciation or exhaustion of said 
lease upon the value thereof fixed by it as afore- 
said the sum of $81,093.30, and the question now 
presented is whether under the facts stated and the 
statutes of the Territory this item is properly de- 
ductible. That part) Totmexctmm@o7, 5. I. 19470 
which is material here is as follows: ‘‘In comput- 
ing income the necessary expenses actually incurred 
in carrying on any business, trade, profession or 
occupation, or in managing any property, shall be 
deducted, and also all interest paid by [47] such 
person or corporation on existing indebtedness. 
And all Government taxes, and license fees, paid 
within the taxation period next preceding shall be 
deducted from the gains, profits or income of the 
person who, or the corporation which, has actually 
paid the same, whether such person or corporation 
be owner, tenant or mortgagor; also all losses actu- 
ally sustained during the taxation period next pre- 
ceding incurred in trade, or arising from losses by 
fire not covered by insurance, or losses otherwise 
actually incurred, and including a reasonable allow- 
ance for the exhaustion, wear and tear of property 
arising out of its use or employment in a business 
or trade; provided, however, that in no case shall 
such depreciation exceed the amount actually shown 
by and as written off the books.”’ 

The deduction clause of the foregoing local statute 
is copied from the federal Income Tax Act of 1916. 
The controversy presents two main questions. The 
first is whether depreciation or exhaustion of a lease 
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is an allowable deduction under the income tax 
laws of Hawaii, and if this question is answered 
in the affirmative then the second question arises, 
to wit, how should the amount of such depreciation 
or exhaustion be determined. 

It is urged by counsel for the Territory that 
there can be no such thing as either exhaustion, wear 
or tear of intangible property; that these terms 
refer solely to physical property and can in no 
case be held to apply to leasehold interests. We’ 
agree with counsel that, taken in their usual and 
ordinary sense, the words ‘‘wear and tear’’ could 
not be applied to a leasehold, but we are not ready 
to agree that there cannot be an exhaustion of a 
leasehold. It seems to us that a leasehold for a 
term of years is gradually being exhausted as the 
term or life thereof is shortened by the efflux of 
time. 

It is further urged by counsel for the Territory 
that even if a leasehold may be exhausted the ex- 
haustion under the [48] statute must arise out 
of the use or employment of the property in the 
business or trade; that the passing away of the 
lease by the efflux of time did not arise out of its 
use or employment in the plantation business of the 
company and was not caused by any such use or 
employment; that by the very nature of things the 
exhaustion of the lease was bound to occur irre- 
spective of whether or not the lands covered by the 
demise or the lease itself were used or employed 
in the business; that the lands might lie idle during 
the whole tenure of the lease yet the passing of 
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the term would be going on in spite of the nonusage. 
It must be conceded that this is an argument of 
much plausibility and in the interpretation of the 
statute in this respect a question of much difficulty 
is encountered. If we were to indulge in the re- 
finements of the lexicographer or of the strict 
grammarian we would perhaps be led to an adop- 
tion of the views of counsel for the Territory. On 
the other hand, if in reading the statute we inter- 
pret its phraseology in the natural and obvious 
sense in which that phraseology was employed and 
without too much regard to form (see Eisner vs. 
Macomber, 252 U. S. 189, 206) we must conclude 
that it was the intent and purpose of the legisla- 
ture to permit the taxpayer in computing his in- 
come to deduct therefrom actual losses incurred 
during the taxation period due to the exhaustion 
of all intangible property arising out of its use or 
employment in his trade or business, including any 
loss by reason of the exhaustion of a leasehold by 
efflux of time if such leasehold was actually em- 
ployed in the trade or business. This is in line 
with the construction placed upon the federal In- 
come Tax Act of 1916 by the treasury department 
of the National Government under a statute con- 
taining language identical to our own. 

Having determined that the loss sustained by 
reason of the exhaustion by efflux of time of the 
lease in question is under [49] the fact and cir- 
cumstances of the case at bar properly deductible 
from gross income the method to be employed in 
ascertaining the amount of such deduction will next 
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be inquired into. Counsel for the taxpayer take 
the position that because in the year 1919 the com- 
pany appraised the leasehold as of March 1, 1913, 
at a valuation of $2,069,1384.58 and because it is stip- 
ulated in the submission that the value of the lease- 
hold was as great on January 1, 1917, as on March 
1, 1913, the valuation thus fixed should control and 
be taken as the proper valuation thereof through- 
out the life of the lease. It does not follow at all 
that because the company appraised the leasehold 
at the value above stated as of March 1, 1913, the 
true value thereof at that or any subsequent time 
was ascertained nor could any such appraisement 
be binding upon the assessor or upon this Court 
for the actual value and not the value arbitrarily 
fixed should determine the amount to be cared for 
by depreciation. (Black on Income Tax, 4th ed., 
sec. 187.) It would be useful to know the valua- 
tion placed upon the leasehold by the company for 
the purpose of fixing the property tax to be paid 
thereon to the Territory. This record of course 
is available and would, if it indicates that the 
leasehold was returned by the taxpayer at the 
valuation of $2,069,134.58, be persuasive evidence 
of the correctness of that valuation. On the other 
hand, if the valuation was fixed at a less amount it 
would tend to refute the claim now made by the 
company and would indicate an inconsistency which 
cannot be sanctioned for of course the taxpayer 
will not be allowed to use one valuation for deduc- 
tion purposes under the income tax law and another 
valuation for the purpose of fixing the amount of 
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property tax. Weare, however, strongly inclined to 
assume that the property tax upon the leasehold 
has been paid on the valuation of $300,000 placed 
thereon in 1899 less of course a reasonable amount 
for depreciation. This assumption is based upon 
the fact that it is shown by the record that the 
valuation of $800,000 was employed [50] by the 
taxpayer and assessor in arriving at the proper 
amount of deduction to be allowed as an offset 
against gross income for the years 1917, 1918 and 
1919. 

The proper course would have been for the par- 
ties, following the 3lst day of December, 1917, to 
reappraise the leasehold at its then true value 
and based thereon to fix a proper amount to be 
allowed for exhaustion of the leasehold occurring 
between the effective date of the act and the end 
of the taxation period, to wit, April 27, 1917, to 
December 31, 1917, this course to be repeated thereaf- 
ter at the end of each succeeding taxation period until 
the termination of the lease, for a lessee should be 
allowed a deduction to provide for the amortiza- 
tion of his capital investment on the property 
measured by the value of the life of the lease. The 
life of the lease is definitely fixed but the capital 
investment will vary as the value of the leasehold 
due to economic causes changes and it follows that 
the amount required to amortize the capital invest- 
ment will also change from time to time. But this 
course the parties did not pursue either in 1917 or 
in the two following vears but instead they merely 
acquiesced in the value fixed in 1899 and accepted 
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the sum of $8,101.86 for each of said years as a 
proper amount to be written off on account of the 
exhaustion of the leasehold. 

We are only concerned with the value of the 
leasehold and the amount of depreciation for the 
year 1920 but we have nothing in the record before 
us from which that value or the amount to be al- 
lowed for exhaustion covering that year can be de- 
termined. Each taxation period should be dealt 
with separately and independently from every other 
taxation period. The value of property and the 
amount of income for each period should be deter- 
mined annually. To say that the value of taxable 
assets either for property tax or income tax pur- 
poses should for all time remain the same as that 
[51] value happened to be at the date the statute 
levying the tax became effective is to assert a prop- 
osition palpably unsound, untenable and grossly 
unfair to both the taxpayer and to the government. 
Property values shift from year to year and these 
changes should be taken into account in determin- 
ing the amount of taxes to be required of each tax- 
payer annually. The value of the leasehold in 
question as one of the capital assets of the Ha- 
Wallan Sugar Company has varied in the past and 
will vary in the future as the price of sugar ad- 
vances, at least so long as the leasehold interests 
are devoted to the production of sugar. 

The mere stating of this well-known economic 
fact sets the error of the contention of counsel for 
the taxpayer in a strong light. The decision in 
Dovle vs. Mitchell, 247 U. 8S. 179, is cited as a 
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judicial recognition and approval of the principle 
that the value of the leasehold should be taken as 
on the effective date of the act. With that princi- 
ple we agree but we do not concede, nor is it held 
in Doyle vs. Mitchell that the value thus determined 
shall during all subsequent years remain the same 
and become the criteria for the purpose of arriving 
at the amount of exhaustion or diminution of cap- 
ital for income tax purposes. In the case just 
cited the question arose under the federal excise 
tax of 1909 and turned upon the proposition that. 
Congress did not intend by the use of the term 
‘“income”’ to include the proceeds of capital assets 
sold or converted during the year. The company 
had bought certain stumpage in 1903 at $20 per 
acre and on December 31, 1908, the actual value 
had increased to $40 per acre. Under the act the 
company made a return for each year 1909, 1910, 
1911 and 1912, and in each instance deducted from 
its gross receipts the market value ($40 per acre) 
as of December 31, 1908, of the stumpage cut and 
converted during the year covered by the tax. The 
commissioner of internal revenue refused to al- 
low the difference [52] between the cost of the 
stumpage, that is, $20 per acre, and the market 
value thereof, to wit, $40 per acre. The Court in 
its opinion sustained the taxpayer but pointed out. 
that there was ‘‘no change in market values during 
these years.’’ But had there been a change in the 
market value of the stumpage during the years 
following December 31, 1908, would the result have 
been the same? We think not. Nor is the decision 
in Merchants Loan & Trust Co. vs. Smietanka, 
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supra, and the three companion cases decided by 
the Supreme Court of the United States on March 
28, 1921, any authority for the contention of counsel 
for the taxpayer. These opinions merely hold that 
where property is of a certain value at the effec- 
tive date of the taxing act and is thereafter sold at 
an advanced price the profits thus realized by the 
seller is income under the federal statute. 

We therefore hold that the actual amount. of de- 
preciation in the value of the leasehold should be 
allowed as a deduction in computing the income 
tax of the Hawaiian Sugar Company for the year 
1920 under the laws of the Territory of Hawaii, 
but because the value of the leasehold at the end 
of the year 1920 has not been properly ascertained 
and is unascertainable from the record before us 
we are not able to fix the amount. 

A separate judgment will be entered in each of 
the proceedings conformably to the views expressed 
in this opinion. 

A. G. M. ROBERTSON, W. L. STANLEY, U. E. 
WILD, H. HOLMES and W. F. FREAR 
(ROBERTSON, CASTLE & #£OLSON; 
FREAR, PROSSER, ANDERSON & MARX; 
SMITH, WARREN, STANLEY & VITOU- 
SEK and H. HOLMES on the Brief), for the 
Taxpayers. 

A. PERRY (H. IRWIN, Attorney General, and 
PERRY & MATTHEWMAN on the Brief), 
for the Tax Assessor. 

JAMES L. COKE. 
S. B. KEMP. 
W. 8S. EDINGS. 
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[Endorsed]: Nos. 1327 and 1328. Supreme 
Court, Territory of Hawaii. October Term, 1921. 
Ewa Plantation Company vs. Charles T. Wilder, 
Tax Assessor First Taxation Division, Territory of 
Hawaii. Hawaiian Sugar Company vs. Charles T. 
Wilder, Tax Assessor First Taxation Division, Ter- 
ritory of Hawaii. Opinion. Filed February 28, 
1922, at 11:45 A. M. (Sig.) J. A. Thompson, Clerk. 
[93] 


In the Supreme Court of the Territory of Hawaii. 
October Term, 1921. 


ORIGINAL—No. 1827. 


EWA PLANTATION COMPANY 
VS. 


CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of Hawaii. 


Judgment. 
SUBMISSION WITHOUT ACTION. 

This cause having been instituted in this Court 
upon a submission, joined in by both parties, upon 
a statement of agreed facts, in conformity with 
the provisions of the statute relating to such cases, 
and all parties having been duly heard in argument, 
it is by this Court CONSIDERED AND AD- 
JUDGED: 

IE 

Referring to item (19) of Schedule ‘‘A”’ of the 
Income Tax Return filed by the plaintiff with 
the defendant on February 28, 1921, relating to the 
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plaintiff’s income for the year 1920, which item 
is in said return designated ‘‘Strike Claim Settle- 
ment,’’—that the said item, returned by the plain- 
tiff at $2,324,931.75 be and it hereby is increased 
to $2,791,697.72; and that the amount of income 
taxable payable with reference to the said item be 
and it hereby is increased by the sum of $18,670.60 
over the amount shown by the plaintiff’s said return. 
[54] 
TT. 

Referring to the deduction claimed in Schedule 
‘‘B”’ of said Tax Return by this plaintiff, namely, 
item ‘‘(2) Interest on Mainland and Foreign In- 
vestments,’’ that the said deduction be and it hereby 
is disallowed; and that the amount of income taxes 
payable by the plaintiff with reference to the said 
item be and it hereby is increased by the sum of 
$2,097.68 over the amount shown by the plaintiff’s 
said return. 

ITT. 

Referring to the deduction claimed in Schedule 
‘*B”’ of said Tax Return by this plaintiff, namely, 
Item ‘‘15-(¢) Loss on Sale of Sugar Factors Stock,”’ 
that the said deduction be and it hereby is allowed; 
and that in this respect the plaintiff’s said return 
stand as made. 

ING 

Referring to the deduction claimed in Schedule 
‘*B”’ of said Tax Return by this plaintiff, namely, 
Item -‘‘15-(d) Loss on Sale of Miscellaneous 
Bonds,’’ that the said deduction be and it hereby is 
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allowed; and that in this respect the plaintiff’s 
said return stand as made. 
ie 

THEREFORE, IT IS CONSIDERED AND 
ADJUDGED that the said Charles T. Wilder, Tax 
Assessor for the First Taxation Division, Territory 
of Hawaii, do recover from the said Ewa Plantation 
Company the sum of Twenty Thousand Seven Hun- 
dred and Sixty-eight and 28/100 ($20,768.28) Dol- 
lars. 

Dated Honolulu, T. H., April 7, 1922. 

By the Court. 

[Seal] J. A. THOMPSON, 

Clerk of the Above-entitled Court. [55] 


[Endorsed]: No. 1327. In the Supreme Court 
of the Territory of Hawaii. Ewa Plantation Co., 
Ltd., vs. Charles T. Wilder, Tax Assessor. Sub- 
mission on Case Agreed. Judgment. Filed April 
7, 1922, at 11:05 A. M. J. A. Thompson, Clerk. 
[56] 
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In the Supreme Court of the Territory of Hawaii. 
ORIGINAL—No. 1327. 


EWA PLANTATION COMPANY, 

Plaintiff in Error, 
Vs. 

CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of 
Hawaii, 

Defendant in Error. 
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Petition for Writ of Error for the United States 
Circuit Court of Appeals for the Ninth Circuit 
to the Supreme Court of the Territory of 
Hawaii. 

SUBMISSION WITHOUT ACTION. 

To the Honorable Chief Justice and Associate 
Justices of the Supreme Court of the Territory 
of Hawaii: 

Ewa Plantation Company, petitioner in the above- 
entitled cause, feeling itself aggrieved by the de- 
cision and judgment in said cause, which judgment 
was entered by the Supreme Court of the Territory 
of Hawaii on the 7th day of April, A. D. 1922, and 
complaining says that there are manifest errors to 
the damage of the petitioner in the same, which 
errors are specifically set forth in assignments of 
error filed herein, to which reference is hereby 
made; that the amount involved in said suit, ex- 
clusive of costs, exceeds the sum or value of Five 
Thousand Dollars ($5000) and that it is a proper 
case to be reviewed by said Circuit Court of Appeals. 

AND WHEREFORE your petitioner would 
respectfully pray that a writ of error be allowed 
to it in the above cause and that it be allowed to 
prosecute the same to the Honorable United States 
Circuit Court of Appeals for the Ninth Circuit 
under and [57] according to the laws of the 
United States in that behalf made and provided; 
that an order be made fixing the amount of security 
the petitioner shall give and furnish upon said writ 
of error; that the Clerk of the Supreme Court of 
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the Territory of Hawaii be directed to send to the 
United States Circuit Court of Appeals for the 
Ninth Circuit a transcript of the record, proceed- 
ings and papers in this case duly authenticated for 
the correction and the errors so complained of and 
that a citation may issue. 
And your petitioner will ever pray. 
Dated, Honolulu, T. H., April 29th, 1922. 
EWA PLANTATION COMPANY, 
[Seal] By E. D. TENNEY, 
Its President. 
By CHAS. H. ATHERTON, 
Its Treasurer. 
ROBERTSON & CASTLE, 
Attorneys for Petitioner. 


Subscribed and sworn to before me this 29 day 
of April, 1922. 


[Seal] CHAS. Y. AWANA, 
Notary Public, First Judicial Circuit, Territory 
of Hawaii. 


The foregoing petition is granted, a writ of error 
allowed and the amount of bond on said writ of 
error is fixed at $500. 

Dated, April 29, 1922. 

[Seal] EK. C. PETERS, 

Chief Justice. [58] 


[Endorsed]: No. 1827. In the Supreme Court 
of the Territory of Hawaii. Ewa Plantation Com- 
pany, Plaintiff in Error, vs. Charles T. Wilder, Tax 
Assessor for the First Taxation Division Territory 
of Hawaii. Defendant in Error. Petition for 
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Writ of Error for the United States Circuit Court 
of Appeals for the Ninth Circuit to the Supreme 
Court of the Territory of Hawaii. Filed April 
29, 1922, at 9:35 A. M. J. A. Thompson, Clerk [59] 


_———t 


In the Supreme Court of the Territory of Hawaii. 
ORIGINAL—No. 1327. 


EWA PLANTATION COMPANY, 
Plaintiff in Error, 
VS. | 


CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of 
Hawaii, 

| Defendant. in Error. 

Assignment of Errors. 
SUBMISSION WITHOUT ACTION. 

Comes now Ewa Plantation Company, plaintiff 
in error in the above-entitled cause, and says there 
is manifest error in the record of proceedings in 
said cause in the Supreme Court of the Territory 
of Hawaii in this, to wit: 

1. That said Supreme Court erred in holding 
that the entire sum of $2,791,697.72 received by 
Ewa Plantation Company from the Hawaiian 
Sugar Planters’ Association in 1920, by way of 
compensation for losses incurred by reason of the 
laborers’ strike on the Island of Oahu, should be 
accounted for by said company as taxable income 
received during the year 1920. 
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2. That said Supreme Court erred in not hold- 
ing that said sum of $2,791,697.72 should be 
apportioned and the respective parts thereof so 
apportioned taken into account for income tax- 
ation purposes when and as the crops to which such 
parts respectively appertained, viz., the crops of 
1920, 1921 and 1922, shall have been sold and the 
net results ascertained with reference to each of 
said crops. [60] 

3. That said Supreme Court erred in holding 
that the doctrine of the maxim mobilia sequuntur 
personam has not been repudiated by judicial pre- 
cedent in Hawaii with reference to taxation. 

4, That said Supreme Court erred in not holding 
that even if said doctrine has not been so re- 
pudiated it should not be applied in this case under 
the circumstances set forth in paragraph 4 of the 
submission herein. 

5. That said Supreme Court erred in holding 
that the case of Maguire vs. Trefry, 253 U. S. 12, 
is a controlling authority in the case at bar. 

6. That said Supreme Court erred in holding 
that the sum of $52,442.23 received by Ewa Planta- 
tion Company during the year 1920 as interest 
upon foreign investments, i. e., interest on the bonds 
and notes of mainland railroad and industrial cor- 
porations and upon deposits in mainland banks, 
was not legally deductible in ascertaining the tax- 
able income of said company in its tax return for 
1921. 

7. That said Supreme Court erred in holding 
that said sum of $52,442.23 constituted taxable in- 
come of said company. 
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8. That said Supreme Court erred in adjudging 
that the second sub-item under Item (19) of 
Schedule ‘‘A’’ of the income tax return of Ewa 
Plantation Company filed in February 28, 1921, 
relating to the income of said company for the 
vear 1920 returned at $2,324,931.75 should be in- 
creased to $2,791,697.72, and that the income taxes 
payable with reference to the said item be in- 
ereased by the sum of $18,670.60 over the amount 
[61] shown by said company’s said return. 

9. That said Supreme Court erred in adjudging 
that the deduction claimed in Schedule ‘‘B”’ of the 
said income tax return of Ewa Plantation Com- 
pany, viz., Item ‘‘ (2) Interest on Mainland and 
Foreign Investments,’’ should be disallowed and 
that the income taxes payable by said company 
with reference to the said item be increased by the 
sum of $2,097.68 over the amount shown by said 
company’s said return. 

10. That said Supreme Court erred in rendering 
and entering judgment in favor of Charles T. 
Wilder, Tax Assessor for the First Taxation 
Division, Territory of Hawaii, to recover from 
Ewa Plantation Company the sum of $20,768.28. 

Dated at Honolulu, T. H., April 29, 1922. 

ROBERTSON & CASTLE, 
Attorneys for Plaintiff in Error. [62] 


[Endorsed]: No. 1827, Supreme Court, Terri- 
tory of Hawaii, Ewa Plantation Company, Plain- 
tiff in Error, vs. Charles T. Wilder, Tax Assessor, 
etc., Defendant in Error. Assignment of Errors. 
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Filed April 29, 1922) a169-30 Ae ie J. A, Thempe 
son, Clerk. [63] 


In the Supreme Court of the Territory of Hawaii. 
ORIGINAL—No. 1327. 


EWA PLANTATION COMPANY, 
Plaintiff in Error, 
VS. 


CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of 
Hawaii, 

Defendant in Error. 
Bond on Writ of Error. 
SUBMISSION WITHOUT ACTION. 
KNOW ALL MEN BY THESE PRESENTS: 

That Ewa Plantation Company, as principal, and 

Albert N. Campbell, as surety, are held and firmly 

bound unto Charles T. Wilder in the penal sum of 

Five Hundred ($500) Dollars, for the payment of 

which well and truly to be made, we do hereby, 

jointly and severally firmly bind ourselves and 
our respective heirs, successors, executors and ad- 
ministrators. 


THE CONDITION OF THIS OBLIGATION 
IS SUCH, that 

WHEREAS, in an action heretofore pending in 
and before the Supreme Court of the Territory of 
Hawaii, wherein said bounden principal was one 
party and the obligee was the other party to a sub- 
mission without action, this said Supreme Court 
did, on the 7th day of April, 1922, render and enter 
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a judgment of said Supreme Court, wherein and 
whereby certain deductions from taxes were dis- 
allowed to the principal of this bond, and which 
judgment was in favor of the defendant in error, 
and 

WHEREAS, said bounden principal has appealed 
from said judgment of the Supreme Court of the 
Territory of Hawaii to the [64] United States 
Circuit Court of Appeals for the Ninth Circuit, to 
the end that said decree of the Supreme Court of 
the Territory of Hawaii may be reviewed by said 
Cireuit Court of Appeals of the Ninth Circuit, 
and has taken, or is about to take, such other and 
further proceedings as may be necessary to obtain 
a review by said United States Circuit Court of 
Appeals for the Ninth Cireuit of the judgment of 
the said Supreme Court of the Territory of Hawaii. 

NOW, THEREFORE, if the said bounden 
principal shall prosecute said appeal to final con- 
clusion and effect, and shall answer all damages 
and costs if it fails to make its plea good, then the 
above obligation shall be void; otherwise to remain 
in full force and effect. 

IN WITNESS WHEREOF, said principal and 
surety have hereunto set their hands and seals this 
29th day of April, A. D. 1922. 

EWA PLANTATION COMPANY, 
By E. D, TENNEY, (Seal) 
Its President. 
By CHAS. H. ATHERTON, 
Its Treasurer, Principal. 
A. N. CAMPBELL, 
Surety. 
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The foregoing bond is approved as to its form, 
as to its amount, and as to the sufficiency of its 
surety, this 29th day of April, A. D. 1922. 

[Seal] EK. C. PETERS, 
Chief Justice of the Supreme Court of the Terri- 

tory of Hawaii. [65] 


[Endorsed]: No. 1327. In the Supreme Court 
of the Territory of Hawaii. Ewa Plantation Com- 
pany, Plaintiff in Error, vs. Charles T. Wilder, Tax 
Assessor for the First Taxation Division Territory 
of Hawaii. Defendant in Error. Bond on Writ 
of Error. Filed April 29, 1922, at 9:35 A. M. J. 
A. Thompson, Clerk. [66] 


In the Supreme Court of the Territory of Hawaii. 
ORIGINAL—No. 1327. 


EWA PLANTATION COMPANY, 
Plaintiff in Error, 
VS. 


CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of 
Hawaii, 

Defendant in Error. 
Writ of Error. 
SUBMISSION WITHOUT ACTION. 

United States of America—ss. 

The President of the United States of America to 
the Honorable, the Judges of the Supreme 
Court of the Territory of Hawaii, GREETING: 

Because in the record and in the proceedings, as 
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also in the rendition of the judgment in said 
Supreme Court of the Territory of Hawaii before 
you, in the case of ‘‘Hwa Plantation Company vs. 
Charles T. Wilder, Tax Assessor for the First Taxa- 
tion Division, Territory of Hawaii, Submission 
Without Action, Original No. 1327,’’ a manifest 
error has happened to the great prejudice and 
damage of Ewa Plantation Company, petitioner, 
as is said and appears by the petition herein,— 
We, being willing that error, if any hath been, 
should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, 
that then under your seal distinctly and openly, 
you send the record and proceedings aforesaid 
with all things concerning the same to the Justices 
of the United States Circuit Court of [67] 
Appeals for the Ninth Circuit, in the City of San 
Francisco, in the State of California, together 
with this writ, so as to have the same at the said 
place in said Circuit Court thirty days after this 
date, and the record and proceedings aforesaid being 
inspected by the said Circuit Court of Appeals, may 
cause further to be done therein, to correct those 
errors what of right and according to the laws and 
customs of the United States should be done. 
WITNESS the Honorable WILLIAM HOWARD 
TAFT, Chief Justice of the Supreme Court of the 
United States, this 29th day of April, A. D. 1922. 
ATTEST my hand and seal of the Supreme 
Court of the Territory of Hawaii, at the clerk’s 
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office, Honolulu, Territory of Hawaii, on the day 
and year last above written. 
[Seal] J. A. THOMPSON, 
Clerk of Supreme Court, Territory of Hawaii. 
Allowed this 29th day of April, A. D. 1922. 
[Seal] E. C. PETERS, 
Chief Justice of Supreme Court, Territory of 
Hawaii. [68] 


[Endorsed]: No. 1327. In the Supreme Court 
of the Territory of Hawaii. Ewa Plantation Com- 
pany, Plaintiff in Error, vs. Charles T. Wilder, Tax 
Assessor, for the First Taxation Division Territory 
of Hawaii, Defendant in Error. Writ of Error. 
Filed April 29, 1922, at 9:35 A. M. J. A. Thomp- 
son, Clerk. [69] 


In the Supreme Court of the Territory of Hawaii. 
ORIGINAL—No. 1327. 


EWA PLANTATION COMPANY, 
Plaintiff in Error, 
vs. 


CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of 
Hawaii. 
Defendant in Error. 
Citation on Writ of Error. 
SUBMISSION WITHOUT ACTION. 
United States of America—ss. 
The President of the United States of America to 
CHARLES T. WILDER, GREETING: 
You are hereby cited and admonished to be and 
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appear at the United States Circuit Court of 
Appeals for the Ninth Circuit, to be held at the 
City of San. Francisco, State of California, within 
thirty days from the date of this writ, pursuant to 
a writ of error filed in the clerk’s office of the 
Supreme Court of the Territory of Hawaii, wherein 
Ewa Plantation Company, is plaintiff in error and 
you are defendant in error, to show cause, if any 
there may be, why judgment in said writ of error 
mentioned should not be corrected and speedy 
justice should not be done to the parties in that 
behalf. 

WITNESS the Honorable WILLIAM HOW- 
ARD TAFT, Chief Justice of the Supreme Court 
of the United States of America, this 29th day of 
April, A. D. 1922. 

Dated, Honolulu, April 29th, 1922. 

[Seal] EK. C. PETERS, 
Chief Justice of the Supreme Court, Territory 

of Hawaii. [70] 

Due service of the foregoing citation and receipt 
of a true copy thereof, this 29th day of April, 1922, 
is hereby admitted. 

CHARLES T. WILDER, 
Tax Assessor for the First Taxation Division, 
Territory of Hawaii, 
By J. LIGHTFOOT, 
Deputy Attorney General. [71] 


[Endorsed]: No. 1327. In the Supreme Court 
of the Territory of Hawaii. Ewa Plantation Com- 
pany, Plaintiff in Error. vs. Charles T. Wilder, 
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Tax Assessor for the First Taxation Division, 
Territory of Hawaii, Defendant in Error, Cita- 
tion on Writ of Error. Filed April 29, 1922, at 
9:35 A. M., and Issued for Service. J. A. Thomp- 
son, Clerk. Returned April 29, 1922, at 10:05 A. M. 
J. A. Thompson, Clerk. [72] 


In the Supreme Court of the Territory of Hawaii. 
ORIGINAL—No, 1827. 


EWA PLANTATION COMPANY, 
Plaintiff in Error, 
vs. 


CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of Hawaii, 
Defendant in Error. 


Praecipe for Transcript of Record on Writ of Error, 
SUBMISSION WITHOUT ACTION. 
To James A. Thompson, Esq., Clerk, Supreme 
Court, Territory of Hawaii: 

You will please prepare a transcript of record 
in the above-entitled cause to be filed in the office 
of the Clerk of the United States Circuit Court of 
Appeals for the Ninth Circuit, and include in said 
transcript the following pleading, opinion, Judgment 
and papers on file in said cause, to wit: 

1. Statement of agreed facts and submission, filed 
April 297 1921" 

2. Opinion of the Supreme Court of the Territory 
of Hawaii, filed February 28, 1922. 

3. Judgment, entered April 7, 1922. 
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You will please annex to and transmit with the 
record such further papers as, according to the 
practice of the court, should be annexed and trans- 
mitted. 

Dated Honolulu, T. H., April 29, 1922. 

ROBERTSON & CASTLE, 
Attorneys for Plaintiff in Error. [73] 


[Endorsed]: No. 1827. In the Supreme Court 
of the Territory of Hawaii. Ewa Plantation Com- 
pany, Plaintiff in Error, vs. Charles T. Wilder, Tax 
Assessor for the First Taxation Division, Territory 
of Hawaii, Defendant in Error. Praecipe for Tran- 
seript of Record on Writ of Error. Filed April 29, 
1922, at 9:35 A. M. J. A. Thompson, Clerk. [74] 


In the Supreme Court of the Territory of Hawaii. 
ORIGINAL—No. 1327. 


EWA PLANTATION COMPANY, 
Plaintiff in Error, 
VS. 


CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of Hawaii, 
Defendant in Error. 


Amended Assignment of Errors. 
SUBMISSION WITHOUT ACTION. 
Comes now Ewa Plantation Company, plaintiff in 
error in the above-entitled cause, and says there is 
manifest error in the record of proceedings in said 
cause in the Supreme Court of the Territory of 
Hawaii in this, to wit: 
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1. That said Supreme Court erred in holding 
that the entire sum of $2,791,697.72 received by Ewa 
Plantation Company from the Hawaiian Sugar 
Planters’ Association in 1920, by way of compensa- 
tion for losses incurred by reason of the laborers’ 
strike on the Island of Oahu, should be accounted 
for by said company as taxable income received dur- 
ing the year 1920. 

2. That said Supreme Court erred in not hold- 
ing that said sum of $2,791,697.72 should be appor- 
tioned and the respective parts thereof so appor- 
tioned taken into account for income taxation pur- 
poses when and as the crops to which such parts 
respectively appertained, viz., the crops of 1920, 
1921 and 1922, shall have been sold and the net 
results ascertained with reference to each of said 
crops. [75] 

3. That said Supreme Court erred in holding 
that the doctrine of the maxim mobilia sequuntur 
personam has not been repudiated by judicial pre- 
eedent in Hawaii with reference to taxation. 

4. That said Supreme Court erred in not holding 
that even if said doctrine has not been so repudiated 
it should not be applied in this case under the cir- 
cumstances set forth in paragraph 4 of the submis- 
sion herein, . 

5. That said Supreme Court erred in holding 
that the case of Maguire vs. Trefry, 253 U. S. 12, 
is a controlling authority in the case at bar. 

6. That said Supreme Court erred in holding 
that the sum of $52,442.23 received by Ewa Planta- 
tion Company during the year 1920 as interest 
upon foreign investments, i. e., interest on the bonds 
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and notes of mainland railroad and industrial cor- 
porations and upon deposits in mainland banks, 
was not legally deductible in ascertaining the tax- 
able income of said company in its tax return for 
1921. 

7. That said Supreme Court erred in holding 
that said sum of$52,442.23 constituted taxable in- 
come of said company. 

8. That said Supreme Court erred in adjudg- 
ing that the second sub-item under Item (19) of 
Schedule ‘‘A”’ of the income tax return of Ewa Plan- 
tation Company filed on February 28, 1921, relating 
to the income of said company for the year 1920 re- 
turned at $2,324,931.75 should be increased to $2,791,- 
697.72 and that the income taxes payable with refer- 
ence to the said item be increased by the sum of $18,- 
670.60 over the amount shown [76] by said com- 
pany’s said return. 

9. That said Supreme Court erred in adjudg- 
ing that the deduction claimed in Schedule ‘‘B”’ 
of the said income tax return of Ewa Plantation 
Company, viz., Item ‘‘(2) Interest on Mainland and 
Foreign Investments,’’ should be disallowed and 
that the income taxes payable by said company with 
reference to the said item be increased by the sum 
of $2,097.68 over the amount shown by said com- 
pany’s said return. 

10. That said Supreme Court erred in rendering 
and entering judgment in favor of Charles T. Wil- 
der, Tax Assessor for the First Taxation Division, 
Territory of Hawaii, to recover from Ewa Planta- 
tion Company the sum of $20,768.28. 
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WHEREFORE the said plaintiff in error prays 
that the judgment of the Supreme Court of the 
Territory of Hawaii be vacated and set aside; that 
the said Court be ordered to correct the errors 
aforesaid, and to enter judgment in favor of said 
Ewa Plantation Company. 

Dated, Honolulu, T. H., the 3d day of May, 1922. 

ROBERTSON & CASTLE, 
Attorneys for Plaintiff in Error. 

Receipt of a copy of the foregoing amended as- 
signment of errors admitted this 3d day of May, 
1922. 

J. LIGHTFOOT, 
Acting Attorney General, Territory of Hawaii, At- 
torney for Defendant in Error. [77] 


[Endorsed]: No. 1327. Supreme Court, Terri- 
tory of Hawaii. Ewa Plantation Company, Plain- 
tiff in Error, vs. Charles T. Wilder, Tax Assessor 
for the First Taxation Division, Territory of Ha- 
wall, Defendants in Error. Assignment of Error. 
Filed May 3, 1922, at 3:35 P. M. J. A. Thompson, 
Clerk. [78] 


In the Supreme Court of the Territory of Hawaii. 
ORIGINAL—No. 1327. 


EWA PLANTATION COMPANY, 


Plaintiff in Error, 
vs. 


CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of Hawaii, 
Defendant in Error. 
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Amended Praecipe for Transcript of Record on 
Writ of Error. 
SUBMISSION WITHOUT ACTION. 
To James A. Thompson, Esq., Clerk, Supreme 
Court, Territory of Hawaii: 

You will please prepare a transcript of record in 
the above-entitled cause to be filed in the office of 
the clerk of the United States Circuit Court of 
Appeals for the Ninth Circuit, and include in said 
transcript the following pleading, opinion, judg- 
ment and papers on file in said cause, to wit: 

1. Statement of agreed facts and submission, filed 
Aor 2951920, 

2. Opinion of the Supreme Court of the Territory 
of Hawaii, filed February 28, 1922; 

3. Judgment, entered April 7, 1922. 

You will please annex to and transmit with the 
record such further papers, as, according to the 
practice of the court, should be annexed and trans- 
mitted, including the amended assignment of errors. 

Dated, Honolulu, T. H., May 10, 1922. 

ROBERTSON & CASTLE, 
Attorneys for Plaintiff in Error. [79] 


[Endorsed]: No. 13827. Supreme Court, Terri- 
tory of Hawaii. Ewa Plantation Company, Plain- 
tiff in Error, vs. Charles T. Wilder, Tax Assessor 
for the First Taxation Division, Territory of Ha- 
wall. Amended Praecipe for Transcript of Record 
on Writ of Error. Filed May 11, 1922, at 9:40 A. 
M. J. A. Thompson, Clerk. [80] 
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In the Supreme Court of the Territory of Hawaii. 
October Term, 1921. 


EWA PLANTATION COMPANY, 
Plaintiff in Error, 
VS. 


CHARLES T. WILDER, Tax Assessor for the 
First Taxation Division, Territory of Hawaii, 
Defendant in Error. 


Certificate of the Clerk of the Supreme Court of 
the Territory of Hawaii and Return to Writ 
of Error. 

SUBMISSION WITHOUT ACTION. 


Territory of Hawaii, 
City and County of Honolulu, 
United States of America,—ss. 

I, James A. Thompson, Clerk of the Supreme 
Court of the Territory of Hawaii, in obedience to 
the within writ of error, the original whereof is 
herewith returned, being pages 67 to 69, both in- 
elusive of the foregoing transcript, and in pursu- 
ance of the praecipe, being pages 73 to 74, both in- 
elusive, and the amended praecipe, being pages 79 
to 80, both inclusive, to me directed, DO HEREBY 
TRANSMIT to the Honorable United States Cir- 
cuit Court of Appeals for the Ninth Circuit the 
foregoing transcript of record, being pages 1 to 
59, both inclusive, and pages 64 to 66, both inclu- 
sive, AND I CERTIFY the same to be full, true 
and correct copies of the pleadings, record, entries 
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and final judgment which are now on file and of 
record in the office of the Clerk of the Supreme 
Court of the Territory of Hawaii, in the case en- 
titled in said court ‘““Ewa Plantation Company, 
Plaintiff in Error, versus Charles T. Wilder, Tax 
Assessor for the First Taxation Division, Territory 
of Hawaii, Defendant in Error,’’ and numbered 
B27, 

I DO FURTHER CERTIFY that the original 
citation on writ of error, with acknowledgment of 
receipt of a copy thereof by J. Lightfoot, [81] 
Deputy Attorney General, being pages 70 to 72, 
both inclusive; the original assignment of errors, 
being pages 60 to 63, both inclusive, and the original 
amended assignment of errors, being pages 75 to 78, 
both inclusive, of the foregoing transcript of record 
are hereto attached and herewith returned. 

I LASTLY CERTIFY that the cost of the fore- 
going transcript of record is $47.75, and that said 
amount has been paid by Messrs. Robertson & Cas- 
tle, the attorneys for the plaintiff in error herein. 

IN TESTIMONY WHEREOFP, I have hereunto 
set my hand and affixed the seal of the Supreme 
Court of the Territory of Hawaii, at Honolulu, 
City and County of Honolulu, this 16th day of 
May, A. D. 1922. 

[Seal] JAMES A. THOMPSON, 
Clerk of the Supreme Court of the Territory of Ha- 

wali. [82] 
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[Endorsed]: No. 3876. United States Circuit 
Court of Appeals for the Ninth Circuit. Ewa Plan- 
tation Company, a Hawaiian Corporation, Plaintiff 
in Error, vs. Charles T. Wilder, as Tax Assessor for 
the First Taxation Division, Territory of Hawaii, De- 
fendant in Error. Transcript of Record. Upon 
Writ of Error to the Supreme Court of the Terri- 
tory of Hawaii. 

Filed May 23, 1922. 


F. D. MONCKTON, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 


